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A REVIEW OF CRITERIA USED BY THE IRS 
TO IDENTIFY 501(c)(4) APPLICATIONS 
FOR GREATER SCRUTINY 


TUESDAY, MAY 21, 2013 

U.S. Senate, 
Committee on Finance, 

Washington, DC. 

The hearing was convened, pursuant to notice, at 10:04 a.m., in 
room SD-215, Dirksen Senate Office Building, Hon. Max Baucus 
(chairman of the committee) presiding. 

Present: Senators Wyden, Stabenow, Cantwell, Nelson, Menen- 
dez, Cardin, Brown, Bennet, Casey, Hatch, Grassley, Crapo, Rob- 
erts, Enzi, Cornyn, Thune, Burr, Isakson, Portman, and Toomey. 

Also present: Democratic Staff: Amber Cottle, Staff Director; Mac 
Campbell, General Counsel; John Angell, Senior Advisor; Lily 
Batchelder, Chief Tax Counsel; and Chris Law, Investigator. Re- 
publican Staff: Chris Campbell, Staff Director; and Jim Lyons, Tax 
Counsel. 

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR 
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE 

The Chairman. The hearing will come to order. 

Before we begin, I am confident I can speak for every member 
of this committee in saying our thoughts and prayers are with the 
people of Oklahoma. We will stand with the courageous community 
of Moore, with the people of Oklahoma, as they come together to 
face this tragedy. May we stand together as citizens of the United 
States of America with the people of Moore and with the people of 
Oklahoma. We are all together, and we all share their grief. 

The statesman Adlai Stevenson once said, “The government by 
consent of the governed is the most difficult of all because it de- 
pends for its success and viability on the good judgments of so 
many of us.” These words are etched in granite at the IRS head- 
quarters, just outside Washington, DC. They speak to the need for 
government at all levels to exercise sound judgment in order to 
earn and keep the confidence of the American people. 

That confidence was broken recently by the news that the IRS 
targeted conservative groups seeking tax-exempt status. In doing 
so, the IRS abandoned good judgment and lost the public’s trust. 
The American people have every right to be outraged. Targeting 
groups based on their political views is not only inappropriate, it 
is intolerable. We need to understand how and why this targeting 
occurred. We need to know who was involved and who was respon- 

( 1 ) 
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sible. We need to install new safeguards to ensure this targeting 
never happens again. 

The IRS has one of the most direct relationships with Americans 
of any agency in our government. The IRS employees know where 
we live, where we work, how many children we have, and what in- 
vestments we make. Because of this, IRS employees are placed in 
a position of great trust, and they must exercise this trust in a fair 
and even-handed manner. 

Employees in the Tax Exempt Unit of the IRS Office in Cin- 
cinnati abused this trust. The Treasury Inspector General’s report 
found that employees in this unit targeted groups with names con- 
taining Tea Party, Patriot, and other terms associated with con- 
servatives. 

The Inspector General’s report also found that the Tax Exempt 
Unit was a bureaucratic mess. Employees were ignorant about tax 
laws, defiant of their supervisors, and blind to the appearance of 
impropriety. This is unacceptable. 

But the Inspector General’s report also raises many unanswered 
questions. Eor example, the report examined 298 applications, and 
the Cincinnati IRS office reportedly identified 96 of those 298 ap- 
plications using “political” screening terms. 

But what was the nature of the other 202 applications? Were 
they filed by liberal groups, moderate groups, or groups that had 
no political affiliation? We cannot measure the full impact of this 
case without knowing the nature of these additional applications. 

Who is responsible? We know the IRS officials in Washington 
tried to stop this behavior, but who in Cincinnati perpetuated this 
behavior? One person? Two people? The whole office? Who? We do 
not know, not yet. 

I intend to get to the bottom of what happened. As part of our 
oversight of the IRS, this committee has launched a formal bipar- 
tisan investigation. We have requested additional documents from 
the IRS as part of our independent inquiry. We will follow the facts 
and see where they take us. 

The Inspector General’s report also demonstrates the need for 
Congress and this committee to review and reform the Nation’s tax 
laws when it comes to 501(c)(4) organizations. We have come a long 
way from the Tariff Act of 1894 when Congress first created ex- 
emptions for charitable, religious, and educational organizations. 

Today there are countless political organizations at both ends of 
the spectrum masquerading as social welfare groups in order to 
skirt the tax code. These groups seek 501(c)(4) status. Why? Be- 
cause it allows them to engage in political activity while keeping 
the identity of their donors secret. 

According to data collected by the website OpenSecrets.org, 
501(c)(4)s spent $254 million in the 2012 election. That is about 
equal to the combined spending of the 2012 Democratic and Repub- 
lican political parties. 

None of the donors behind these multi-million dollar campaigns 
was disclosed. This was all secret money. In 2010, I wrote a letter 
to the IRS asking them to look at all major tax-exempt organiza- 
tions, 501(c)(4)s, (c)(5)s, and (c)(6)s. I asked this question: is the tax 
code being used to eliminate transparency in the funding of our 
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elections, elections that are a constitutional bedrock of our democ- 
racy? 

This letter was part of a long line of investigations that the Sen- 
ate Finance Committee has conducted into nonprofit, tax-exempt 
organizations. In 2006 we investigated the efforts of Jack Abramoff 
to use nonprofits to lobby Congress, and, in 2005 when Senator 
Grassley was chairman of this committee, we investigated religious 
organizations, nonprofit hospitals, and the Nature Conservancy. 

Once the smoke of the current controversy clears, we need to ex- 
amine the root of this issue and reform the Nation’s vague 501(c)(4) 
tax laws. Neither the tax code nor the complex regulations that 
govern nonprofits provide clear standards for how much political 
activity a 501(c)(4) group can undertake. 

The code does not even provide a clear definition of what quali- 
fies as political activity. The statute provides one definition of a 
501(c)(4), while IRS regulations say something different. The stat- 
ute says its contributions or earnings must be “devoted exclusively 
to charitable, educational, or recreational purposes,” the key word 
being “exclusively.” IRS regulations, on the other hand, define a 
501(c)(4) as an organization “primarily” — not “exclusively” — “en- 
gaged in promoting in some way the common good and general wel- 
fare of the people of the community.” 

How does the IRS justify regulations that weaken the standard 
from “exclusively” to “primarily”? These ambiguities may have con- 
tributed to the IRS taking the unacceptable steps we are exam- 
ining here today. Americans expect the IRS to do its job without 
passion or prejudice. IRS cannot pick one group for closer examina- 
tion and give others a free pass, but that is apparently what they 
did. 

As Adlai Stevenson said: “The success of our government de- 
pends on the good judgments of so many.” It is clear that many in 
the IRS exercised poor judgment in this case. Today, they will have 
to answer for it. 

[The prepared statement of Chairman Baucus appears in the ap- 
pendix.] 

The Chairman. Senator Hatch? 

OPENING STATEMENT OF HON. ORRIN G. HATCH, 

A U.S. SENATOR FROM UTAH 

Senator Hatch. Well, thank you, Mr. Chairman. Before I begin, 
I would like to just take a moment to say that my thoughts and 
prayers are with the good people of Oklahoma who have been im- 
pacted by yesterday’s devastating tornadoes. In particular, my 
prayers go out to those who have lost loved ones in the really cata- 
strophic storms, and I hope they are going to be able to deal with 
this tragedy in every good way. 

Thank you, Mr. Chairman, for convening this important hearing. 
You and I do not always agree on all of the issues, but on this point 
we agree. Despite some claims to the contrary, the IRS targeting 
of citizens for their political views is in fact a scandal. 

It undermines Americans’ trust that the government will enforce 
the law without regard to political beliefs or party affiliation. Make 
no mistake, this hearing and the investigation that will follow are 
absolutely critical to this country. 
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Over the weekend, a senior White House official said Repub- 
licans are on a “partisan fishing expedition” and that we are con- 
ducting “trumped-up hearings.” I hope they are not referring to 
what this committee is doing or to this hearing that we are having 
today. This would be very disconcerting, particularly after last 
week when the President said he was committed to working with 
Congress to find out the truth. 

These hearings are not some sideshow designed to distract from 
the President’s agenda. I hope that the President and his adminis- 
tration are not attempting to distract us from getting to the bottom 
of this. This committee is going to pursue this matter wherever it 
leads. 

The Internal Revenue Service is one of the most powerful agen- 
cies in our government. Everybody knows that. It has a broader 
reach than almost every other government agency or entity. In- 
deed, many law-abiding Americans are already afraid of the IRS. 

That being the case, the American people have a right to expect 
that the IRS will exercise its authority in a neutral, non-biased 
way. We need to work together to make sure that this is precisely 
what it does, without any hint of political bias or partisanship, and 
that the IRS takes this responsibility seriously. 

Sadly, as we will discuss during today’s hearing, there appears 
to have been more than a hint of political bias in the IRS’s proc- 
essing of applications of groups applying for tax-exempt status. We 
have a report from the Treasury Inspector General for Tax Admin- 
istration, or TIGTA, indicating that the use of inappropriate polit- 
ical criteria was all too common in the evaluation of these applica- 
tions. 

So far, here is what we know. We know that between 2010 and 
2012, conservative groups applying for tax-exempt status were tar- 
geted by the IRS and subjected to increased levels of scrutiny. We 
know that these groups were targeted because they had the words 
“Tea Party” or “Patriots,” et cetera, in their name or because they 
said in their applications that they wanted to do things like “make 
America a better place to live.” 

We know that these conservative groups were asked invasive and 
inappropriate questions about their donors, their positions on var- 
ious issues, and the political affiliations of their officers and direc- 
tors. 

We know that some of these groups’ applications were delayed 
for more than 3 years, even as applications for groups friendly to 
the President and liberal causes were promptly approved. We know 
that, despite some early claims to the contrary, knowledge of this 
operation extended beyond the processing center in Cincinnati and 
that IRS officials in Washington, DC were aware of the program 
at an early stage. 

We have also seen evidence that employees at other IRS offices 
besides Cincinnati scrutinized conservative organizations to an un- 
reasonable degree. In spite of what the IRS has said publicly, it has 
become clear t^hat this problem was not limited to a few employees 
in Cincinnati. We know that by June 2012 at the latest, the 
number-two official at the Department of the Treasury, Deputy 
Secretary Neal Wolin, was aware that there was an ongoing TIGTA 
inquiry into these issues. 
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Here is what we do not know. We do not know why the targeting 
began. We are concerned about the extent to which senior officials 
at the IRS and the Department of the Treasury became aware of 
these practices, when they found out, and what they did or did not 
do to put a stop to them. 

Perhaps most importantly, we want to know why the IRS pur- 
posefully misled Congress when they led us to believe that no 
groups were being targeted when we repeatedly raised this issue 
with the agency last year. This, to me, is one of the most disturbing 
elements of this story. 

On multiple occasions in 2012, I spearheaded letters from Repub- 
lican Senators to then-IRS Commissioner Shulman, asking ques- 
tions about the IRS’s processing of applications for tax-exempt sta- 
tus and the reports that the process had become politicized. 

I received two separate responses from Acting Commissioner Ste- 
ven Miller, who was at that time serving as the Deputy Commis- 
sioner for Services and Enforcement. Neither of these responses 
even hinted at the possibility that the targeting was going on, even 
though these officials in Washington were certainly aware that a 
number of conservative groups had in fact been targeted. 

Indeed, despite multiple efforts during the 2012 election cam- 
paign to find out the facts about this targeting program, the IRS 
did not decide to come clean until the release of the TIGTA report 
was imminent and their hand was forced. 

Even then, one of the top IRS officials, in consultation with the 
Department of the Treasury, chose to disclose that it had targeted 
innocent organizations by responding to a planted question at a 
press conference. A planted question! The American people deserve 
to know the truth about what went on here, and they deserve to 
know why the truth was kept from them for so long. 

Were the top IRS officials willfully blind to what was going on, 
or were they simply holding out until after the election? While the 
targeting of conservative groups and the review process has re- 
ceived most of the attention thus far, it is not the only problem 
that needs to be addressed. 

I am, of course, referring to the fact that in 2012 one of the IRS 
offices that was targeting conservative groups’ applications also im- 
properly disclosed confidential information about some of the same 
groups to a left-leaning media organization called ProPublica. 

This revelation comes on the heels of other allegations that the 
IRS disclosed to activist groups and media outlets, confidential in- 
formation including donor information, submitted by conservative 
nonprofits. We need to look closely at all these allegations as well. 
So, as you can see, Mr. Chairman, there are a lot of problems at 
the IRS. I am glad that, thus far, members of both parties have 
recognized the need to address these issues. 

Mr. Chairman, I am pleased to be working with you on this in- 
vestigation, and I hope that we will continue to work together on 
a bipartisan basis to get to the bottom of all this. I want to assure 
our colleagues and the American people that we are going to find 
out exactly what happened here, and we are going to do everything 
we can to make sure it does not happen again. 

The only way to fully address these issues and to restore the 
credibility of the IRS is to have a full accounting of the facts. One 
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way or another, we are going to learn the facts about what went 
on here. I hope that we can do so with the full and complete co- 
operation of the Obama administration. Today’s hearing is just the 
first step in this process. 

I want to thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Hatch. 

[The prepared statement of Senator Hatch appears in the appen- 
dix.] 

The Chairman. I would now like to welcome our panel of wit- 
nesses. First is the Honorable Russell George, Treasury Inspector 
General for Tax Administration at the U.S. Department of the 
Treasury; second, Mr. Steven Miller, Acting Commissioner of the 
Internal Revenue Service here in Washington, DC; and third, 
former Commissioner of the IRS, the Honorable Douglas Shulman. 
Thank you all for coming. 

Before we begin, I would like you all to stand so I can swear you 
in, please. 

Raise your right hands, please. 

Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 

The Witnesses. I do. 

The Chairman. Thank you. You may be seated. 

As is our regular practice, we will include your prepared state- 
ments for the record and ask each of you to summarize in about 
5 minutes. We will start with you, Mr. George. Then after that, ob- 
viously, the committee will have a lot of questions. 

Mr. George? 

STATEMENT OF HON. J. RUSSELL GEORGE, TREASURY IN- 
SPECTOR GENERAL FOR TAX ADMINISTRATION, DEPART- 
MENT OF THE TREASURY, WASHINGTON, DC 

Mr. George. Thank you. Chairman Baucus. Chairman Baucus, 
Ranking Member Hatch, members of the committee, thank you for 
the opportunity to discuss our report concerning the Internal Rev- 
enue Service’s treatment of groups that applied for tax-exempt sta- 
tus. 

Our audit was initiated based on concerns expressed that certain 
groups were being subjected to unfair treatment by the IRS. The 
report issued last week addresses three allegations: (1) that the 
IRS targeted specific groups applying for tax-exempt status; 
(2) that the IRS delayed the processing of these groups’ applica- 
tions; and (3) that the IRS requested unnecessary information from 
the groups it subjected to special scrutiny. Our review confirmed 
all of the allegations. 

Inappropriate criteria were used by the IRS to target for review 
“Tea Party” and other organizations based on their names and pol- 
icy positions. The practice started in 2010 and continued to evolve 
until June 2011. The criteria, which we obtained from a briefing 
held by the IRS’s Exempt Organizations function in June of 2011, 
were: the organizations’ names, including “Tea Party,” “Patriots,” 
or “9/12 Project”; whether the organizations had policy positions in- 
volving government spending, government debt, or taxes; third, the 
organizations intended to provide education to the public by advo- 
cacy or lobbying to “make America a better place to live”; and last- 
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ly, there were statements in the case file criticizing how the coun- 
try is being run. 

These criteria were inappropriate in that they did not focus on 
tax-exempt laws and Treasury regulations. For example, 501(c)(3) 
organizations may not engage in political campaign intervention, 
which is defined as action taken on behalf of or against a particular 
candidate running for office. 501(c)(4) organizations may engage in 
such activity so long as it is not their primary activity. 

IRS employees began selecting “Tea Party” and other organiza- 
tions for review in early 2010. From May 2010 through May of 
2012, a team of IRS specialists in Cincinnati, OH, referred to as 
the Determinations Unit, selected 298 cases for additional scrutiny. 

We found that the first time executives from Washington, DC be- 
came aware of the use of these criteria was June 2011, with some 
executives not becoming aware of the criteria until April or May 
2012. 

These inappropriate criteria remained in effect for approximately 
18 months. After learning of the criteria, the Director of Exempt 
Organizations changed them in July of 2011 to remove references 
to organization names and policy positions, only to have staff in 
Cincinnati change the criteria back again to target organizations 
with specific policy positions. The difference this time is that they 
did not include “Tea Party” or other named organizations. It took 
until May 2012 before the criteria were finally changed to be con- 
sistent with laws and regulations. 

The organizations selected for review for significant political 
campaign intervention experienced substantial delays in the proc- 
essing of their applications. As of December 2012, the status for the 
296 cases that we were able to review was 108 cases had been ap- 
proved, 28 cases were withdrawn, and 160 cases were still open. It 
is noteworthy that zero cases had been denied. 

Of the cases still open, some have been in process for over 3 
years and crossed 2 election cycles without resolution. Of the 108 
cases approved, 31 were “Tea Party,” “9/12,” or “Patriot” organiza- 
tions. 

Another troubling aspect we uncovered was the fact that the IRS 
requested unnecessary information for many political cases. Nine- 
ty-eight of 170 cases that received follow-up requests for informa- 
tion from the IRS had unnecessary questions. We found that staff 
at the Determinations Unit sent letters requesting this information 
with little or no supervisory review. 

The IRS later determined these questions were unneeded, but 
not until after media accounts and questions by members of Con- 
gress arose in March of 2012. An example of unnecessary informa- 
tion requested was the names of past and future donors. The IRS 
informed us that they subsequently destroyed the donor informa- 
tion received from applications. 

In closing, the IRS demonstrated gross mismanagement in its op- 
eration of this program. The allegations were substantiated and 
raised troubling questions about whether the IRS has effective 
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management, oversight, and control, at least in the Exempt Orga- 
nizations function.! 

Chairman Baucus, Ranking Member Hatch, members of the com- 
mittee, thank you for the opportunity to present the findings of our 
audit. 

The Chairman. Thank you, Mr. George. 

[The prepared statement of Mr. George appears in the appendix.] 

The Chairman. Mr. Miller, you are next. 

STATEMENT OF STEVEN MILLER, ACTING COMMISSIONER, 
INTERNAL REVENUE SERVICE, WASHINGTON, DC 

Mr. Miller. Thank you for the opportunity to be here today. Un- 
fortunately, given time considerations, the IRS was unable to pre- 
pare written testimony. I would note that I have a very brief state- 
ment before I take questions. 

First and foremost, as Acting Commissioner, I want to apologize 
on behalf of the Internal Revenue Service for the mistakes that we 
made and the poor service we provided. The affected organizations 
and the American public deserve better. 

Partisanship, or even the perception of partisanship, has no place 
at the IRS. It cannot even appear to be a consideration in deter- 
mining the tax exemption of an organization. I do not believe that 
partisanship motivated the people who engaged in the practices de- 
scribed in the Treasury Inspector General’s report. 

I have reviewed the Treasury Inspector General’s report, and I 
believe its conclusions are consistent with that. I think that what 
happened here was that foolish mistakes were made by people try- 
ing to be more efficient in their workload selection. The listing de- 
scribed in the report, while intolerable, was a mistake and not an 
act of partisanship. 

The agency is moving forward. It has learned its lesson. We have 
previously worked to correct issues in the processing of the cases 
described in the report and have implemented changes to make 
sure that this type of thing never happens again. Now that TIGTA 
has completed its fact-finding and issued its report, management 
will take appropriate action with respect to those responsible. 

I would be happy to answer any questions that you may have. 

The Chairman. Thank you, Mr. Miller. 

Mr. Shulman? 

STATEMENT OF HON. DOUGLAS SHULMAN, FORMER IRS COM- 
MISSIONER, AND GUEST SCHOLAR, BROOKINGS INSTITU- 
TION, WASHINGTON, DC 

Mr. Shulman. Chairman Baucus, Ranking Member Hatch, mem- 
bers of the committee, thank you for the opportunity to appear be- 
fore the committee to talk about the Inspector General’s report. 

I was Commissioner of the Internal Revenue Service from March 
2008 till November 2012. During that time, the agency was called 
upon to tackle a number of challenges. The agency played a key 
role in stimulus and recovery efforts during the economic down- 


^For more information, see also, “Inappropriate Criteria Were Used to Identify Tax-Exempt 
Applications for Review,” Treasury Inspector General for Tax Administration report, May 14, 
2013 (Ref. no. 2013-10—053), http:! ! www. treasury. gov ! tigta ! auditreports ! 20 ISreports ! 
201310053fr.pdf. 
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turn, aggressively addressed offshore tax evasion, and completed a 
major modernization of its core technology database. 

The agency also continued to deliver on its core mission of col- 
lecting the revenue to fund the government. The IRS is a major op- 
eration, with more than 90,000 employees who work on issues 
ranging from processing individual tax returns, to building complex 
technolop^, to ensuring compliance with businesses, to educating 
the public about tax law changes, to administering a very complex 
set of rules governing tax-exempt organizations. 

I have recently read the Treasury Inspector General’s report. I 
was dismayed and I was saddened to read the Inspector General’s 
conclusions that actions had been taken creating the appearance 
that the Service was not acting as it should have, that is, as a non- 
political, nonpartisan agency. 

The IRS serves a critical function for our Nation. It collects the 
taxes necessary to run the government. Because of this important 
responsibility, the IRS must administer, and it must be perceived 
to administer, our tax laws fairly and impartially. Given the chal- 
lenges that the agency faces, it does its job in an admirable way 
the great majority of the time. The men and women of the IRS are 
hard-working, honest public servants. 

While the Inspector General’s report did not indicate that there 
was any political motivation involved, the actions outlined in the 
report have justifiably led to questions about the fairness of the ap- 
proach taken here. The effect has been bad for the agency and bad 
for the American taxpayer. 

I am happy to answer any questions. 

The Chairman. Thank you, all three of you. I have a couple of 
questions, first to Mr. Miller and Mr. Shulman. Essentially, it is 
my understanding that the IRS headquarters shut down the use of 
political terms such as Tea Party and the other terms we all 
learned about in June of 2011. That is when headquarters shut 
that down. Why were people not then fired or transferred, or more 
significant action taken than just to be told, do not do this, given 
how outrageous this conduct is? Why was more definitive action 
not taken? 

Mr. Miller. I do not believe that I was aware at the time that 
that had happened. I first became aware of this in May of 2012. 

The Chairman. Mr. Shulman, you were around during this time. 

Mr. Shulman. Yes. In June of 2011, I do not believe I was aware 
of this. Actually 

The Chairman. Well, who was aware? Somebody at headquarters 
was aware, obviously. But besides Lois Lerner. 

Mr. Miller. Well, the report indicates that Exempt Organiza- 
tions knew. There is no indication, I think, from the report — and 
you would have to ask the Inspector General — that others knew at 
this time. 

The Chairman. Well, you were acting head of the IRS, and you 
were the head of IRS, Mr. Shulman. Who did know? I mean, come 
on. You have read the report. You were Acting Commissioner, you 
were Commissioner. Come on. If you do not know, it sounds like 
somebody is not doing his job. 

So why was more direct action not taken, first when these terms 
were discovered, right away, and then IRS had a second chance 
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after the same activity started again in January of 2012? Incred- 
ibly, it started again. IRS stopped for a while and then went back 
again. Old habits. I cannot believe that, frankly. 

Why was more firm action not taken by people, either the Com- 
missioner himself or by people at the top? This is outrageous. Any 
person can figure out that this is unacceptable conduct. Mr. Miller? 

Mr. Miller. Again, sir, all I can say is we were unaware. I was 
unaware, I believe, at the time that it had happened. When I found 
out in May, I took action. 

The Chairman. But what action did you take? 

Mr. Miller. So I was briefed, after sending a group to take a 
look at the cases, in May. They reported back to me in May of 
2012, essentially with much of what had transpired and what is 
shown in the IG report: that the cases were languishing, that a list 
had been utilized, that letters had gone out that were much more 
broad than they should be. 

At that point we had already taken care of the letters because 
those had come up, and this is how we knew something was going 
on, and I asked for a review. We then trained our folks; we held 
workshops to ensure that they were going to do the work well. We 
took a look at the cases. 

I asked for the cases to be looked at and grouped in a fashion 
so that those that looked like they should be approved were ap- 
proved, those that looked like they needed some work got that 
work, and those that needed further development got that develop- 
ment. So we took action on that. 

I also — at that time, I was aware that TIGTA was working on 
this, but I took some intermediate action pending TIGTA. We 
transferred and reassigned an individual who had been involved in 
the letters. I asked that the person whom I believed at the time 
was responsible for the listing, that oral counseling occur. At that 
time the listing process had been fixed. 

The Chairman. All right. I appreciate that. This committee has 
sent many questions to you and Mr. Shulman and others to try to 
get the answers to some of these questions, and we are not going 
to get the definitive answers at this moment, that is clear. 

A deeper question to me is, what created this culture of indiffer- 
ence to the American people and such aggressive behavior of im- 
properly targeting certain groups? What caused that culture to de- 
velop, and what did you do about correcting that culture, if you 
even were aware of it? Either one of you, Mr. Miller or Mr. 
Shulman. I will start with you, Mr. Shulman. 

Mr. Shulman. Sure. During my time at the IRS, I believed and 
I articulated that the IRS needed to be a nonpolitical, nonpartisan 
agency. 

The Chairman. Well, you may have articulated that, but how did 
this happen? 

Mr. Shulman. I think that there is a set of rules built into the 
system, there are laws, there is education of people that I think the 
vast majority of the IRS employees understand and abide by. 

The Chairman. What happened in Cincinnati? What conditions 
caused that? Because my time is expiring here. It already has ex- 
pired, frankly. If you could just respond, very quickly, in a nutshell, 
bottom line, how did this happen? 
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Mr. Shulman. Mr. Chairman, I cannot say. I cannot say that I 
know that answer. 

The Chairman. Well, you are a Commissioner. 

Mr. Shulman. I am 6 months out of 

The Chairman. You have some sense of the outfit. You were a 
Commissioner for a good number of years. You have some idea. 
You have thought about this. 

Mr. Shulman. I am 6 months out of office. When I left, the IG 
was looking into this to gather all of the facts. I have now had the 
benefit of reading the report, and that is, you know, the full ac- 
counting of facts that I have at this point. So I do not think I can 
answer that question, Mr. Chairman. 

The Chairman. Well, I am kind of disappointed, frankly, because 
you have had time to think about this. You certainly have more 
thoughts than that. 

Senator Hatch? 

Senator Hatch. Well, thank you, Mr. Chairman. 

On two different occasions, my colleagues and I wrote letters to 
you, Mr. Shulman. In the first letter on March 14, 2012, we asked 
about selective enforcement by the IRS and requests for donor in- 
formation. Then we wrote again on June 18, 2012 to request more 
information about the IRS’s practice of requesting confidential 
donor information. 

As I wrote in my March 2012 letter, “It is critical that the public 
have confidence that Federal tax compliance efforts are pursued in 
a fair, evenhanded, and transparent manner without regard to poli- 
tics of any kind.” 

The responses that I received from the IRS were anything but 
transparent. The IRS responded to these two letters on April 26, 
2012 and September 11, 2012, and both of these responses were 
signed by you, Mr. Miller. These responses did not disclose that the 
IRS had any reason to believe that it had improperly targeted Tea 
Party or other conservative organizations or improperly asked for 
confidential donor lists. 

I ask unanimous consent to put all four letters in the record at 
this point. 

The Chairman. Without objection. 

[The letters appear in the appendix on p. 192.] 

Senator Hatch. Recently we have learned that the IRS was in 
fact aware that the IRS had targeted Tea Party and other conserv- 
ative organizations. We know that by June 2011 at the latest, Lois 
Lerner, the Director of the Exempt Organizations group in DC, was 
aware that IRS examiners had issued a “be on the lookout” listing 
regarding Tea Party and other organizations. 

We also know that on May 30, 2012, TIGTA briefed you, Mr. 
Shulman, about its ongoing audit of these practices. Yet, when you 
testified before Congress on March 22, 2012, you said, “There was 
absolutely no targeting.” To this day you have not corrected your 
testimony, even though you know that the IRS was inappropriately 
screening Tea Party organizations. 

Now, Mr. Shulman, why have you not come forward before today 
to correct the record and acknowledge that there was in fact inap- 
propriate screening occurring in the IRS, the organization that you 
headed? 
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Mr. Shulman. Let me answer a few things. One is, the full set 
of facts around these circumstances came out last week in the 
TIGTA report, which I read. Until that point I did not have a full 
set of facts about 

Senator Hatch. Yes, but you knew that this was going on. Why 
didn’t you let us know? That is what we were inquiring about when 
we sent these letters to you. 

Mr. Shulman. What I knew was not the full set of facts in this 
report. What I knew sometime in the spring of 2012 was that there 
was a list that was being used, knew that the word Tea Party was 
on the list. I did not know what other words were on the list, did 
not know the scope and severity of this, did not know if groups that 
were pulled in were groups that would have been pulled in anyway. 

Senator Hatch. But you knew this 

Mr. Shulman. And I took what I thought at the time, and I 
think now, was the proper step when a concern is brought to the 
Commissioner of Internal Revenue Service, which is to make sure 
that the matter is being looked at by the Inspector General. 

Senator Hatch. But we sent you letters inquiring about this 
with a number of Senators on those letters, and you should have 
corrected the record and you should have done it long before today. 
That is the point I am making. 

Mr. Miller, your signature is on both of the responses that I re- 
ceived from the IRS. Nowhere in your responses did you indicate 
that you knew the IRS was improperly selecting Tea Party organi- 
zations for extra scrutiny. Nowhere in your responses did you indi- 
cate that you knew the IRS was asking improper questions about 
donor contributions. You just sat on that guilty knowledge. 

Mr. George stated that he briefed you on May 3, 2012 about 
TIGTA’s audit, so we know you were aware of it at the time that 
you responded to my second letter, if not both letters. But you did 
not mention any of this in your responses to me, to the Senate, or 
to any other congressional body. 

Now, Mr. Miller, that is a lie by omission. There is no question 
about that in my mind, it is a lie by omission. You kept it from 
people who have the obligation to oversee this matter. On Friday, 
you swore under oath that you had told the truth in your prior re- 
sponses. You said that the IRS had been guilty of “horrible cus- 
tomer service.” 

Mr. Miller, what we have learned about the IRS in recent days 
goes far beyond horrible customer service. Why did you mislead me 
and my colleagues, my fellow Senators, and most importantly, the 
American people, by failing to tell us what you knew about the 
exact subject we were asking about? Why didn’t you tell us? 

Mr. Miller. Mr. Hatch, I did not lie. 

Senator Hatch. You what? 

Mr. Miller. I did not lie, sir. 

Senator Hatch. Well, you lied by omission. 

Mr. Miller. I answered those questions. 

Senator Hatch. You knew what was going on, and you knew 
that we had asked. You should have told us. 

Mr. Miller. I answered the questions; I answered them truth- 
fully. Did I know about the list? Yes. Not on the first letter, by the 
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way, because the timing — I would not have known for that. On the 
second letter, we answered those questions, sir. 

Frankly, the concept of political motivation here, I did not agree 
with that in May, and I do not agree with that now. We were not 
politically motivated in targeting conservative groups. That is 
borne out by Mr. George’s report, the facts. 

Senator Hatch. What else can you call it? He just said he had 
not found that up till now. Today’s statement was a little more de- 
finitive than the one he gave to the House. Now, let me just say 
this. You knew this was going on. You knew we were concerned. 
You knew we had written to you. You had our letters. Why didn’t 
you correct the record? Why didn’t you let us know? We would have 
solved this problem a long time ago. 

Mr. Miller. TIGTA was looking at the cases, sir, and TIGTA 
was doing 

Senator Hatch. So it was TIGTA’s responsibility, or was it 
yours? 

Mr. Miller. I am sorry? 

Senator Hatch. The Commissioner relied on you to answer our 
letters. Why didn’t you answer them, and why didn’t you tell us 
this information 

Mr. Miller. I believe I did. 

Senator Hatch [continuing]. At least on the second? 

Mr. Miller. I believe I did answer them, and I did answer them 
truthfully, sir. 

Senator Hatch. My time is up. 

The Chairman. Thank you. Senator Hatch. 

Next, we are going down the list. Senator Stabenow? 

Senator Stabenow. Well, thank you very much, Mr. Chairman. 
This is an incredibly important hearing. Let me just say, as we 
heard, Mr. Miller, you are saying this was a mistake? We would 
suggest an extremely serious mistake. Mr. George says “gross mis- 
management.” 

What I do not understand is how, again, something could start 
in 2010, and it was not until June of 2011 that the Director of Ex- 
empt Organizations learned of the practice. It was not until Janu- 
ary of 2012, 7 months later, that they set up new criteria, which 
were still inappropriate after they had been told to change them. 
It was not until 4 months after that that the Cincinnati office fi- 
nally started using the right criteria. 

So, both for Mr. Shulman and Mr. Miller, it took almost 2 
years — almost 2 years — for the IRS to finally fix the problem, in- 
cluding 11 months after it came to the attention of the division 
head. How in the world could it take so long for senior people at 
the IRS to find the problem, fix the problem, and was there no on- 
going oversight of the employees in Cincinnati and what they were 
doing? 

Mr. Shulman, let me start with you. 

Mr. Shulman. Again, I am not there to go ask a set of questions 
of people, what happened when, who, and how. I would 

Senator Stabenow. With all due respect, you were there, though. 

Mr. Shulman. I was there. But since this all came to light and 
the full set of facts became known, I have not been able to be back 
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there talking with people doing things. So let me just answer, 
though, your question. 

Senator Stabenow. But why didn’t you know when you were 
there? 

Mr. Shulman. I agree that this is an issue that, when someone 
spotted it, they should have run up the chain, and they did not. 
Why they did not, I do not know. 

Senator Stabenow. Mr. Miller? 

Mr. Miller. So, I would agree. I am not going to disagree at all 
with your characterization of bad management here, because I 
think that that did happen. I do not want to understate concerns 
with the list, because we should not have done that. We simply 
should not have done that. 

We should be looking at the file, we should be looking at the 
facts, we should not look at names. We should not look at the posi- 
tions taken on a given topic in terms of how we pull people into 
full development of these cases. But we were not — it was not ele- 
vated. We do not know. 

Senator Stabenow. Mr. George, could you speak more about the 
management, what your review has revealed about the IRS man- 
agement? How was that breakdown possible, given the manage- 
ment structure? Has the IRS done anything to make unacceptable 
actions like this less likely in the future? 

Mr. George. While we have not yet completed our analysis of 
their response to our recommendations, we do intend to do so in 
the future. So, Senator, I will be able to respond in full once we 
have completed that review. 

It is worth noting that the Determinations Unit in Cincinnati did 
seek clarification from their headquarters unit in Washington, and 
it took almost a year before a response was received by them to 
their request on how to handle some of these issues. 

The bottom line. Senator, it was just, again, a breakdown in com- 
munications, mismanagement on the part of the Internal Revenue 
Service. 

Senator Stabenow. It does sound, though, that the first clarifica- 
tion they received, they took that back and then they changed 
again and did something inappropriately. 

Mr. George. Well, there were two aspects of it. They sought clar- 
ification initially but did not receive an answer. Eventually they 
did get direction from Ms. Lerner to change the way they were act- 
ing, and then on their own decided to revert to a different — slightly 
different yet still inappropriate — way of handling these matters. 

Senator Stabenow. Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator. 

Senator Grassley? 

Senator Grassley. I am going to direct my question, or at least 
the first one, to Mr. Shulman and Mr. Miller. 

Now, this comes directly from Iowa. One of my constituents at- 
tempted to establish a 501(c)(3) charity called Coalition for Life of 
Iowa. She told my staff that an IRS agent told her “your applica- 
tion is ready to go; however, it will not be approved until you send 
a letter, signed by your entire board under penalty of perjury, say- 
ing that you will not protest at Planned Parenthood.” Now, that is 
outrageous that that statement was even made by anybody in gov- 
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eminent, that somehow you have to compromise your First Amend- 
ment rights. 

She also received a letter from the IRS asking several invasive 
questions, including the details of the group’s prayer meeting. Now, 
stop to think about it: the government getting involved in some- 
body having a prayer meeting. It appears that the IRS essentially 
offered this group a quid pro quo: you can become a charity if you 
do not protest in front of Planned Parenthood. Generally speaking, 
so you do not have to worry about 6103, is it appropriate even for 
an IRS employee to offer quid pro quo in an example like this? Mr. 
Miller, Mr. Shulman, either one of you. 

Mr. Miller. The answer is “no.” I mean, you know, we should 
not be trading 

Senator Grassley. Okay. Then let us move on. That is a good 
answer, because that is the answer you ought to give. But how on 
earth could you let something like this happen under your leader- 
ship, and do either of you feel any responsibility or remorse for 
treating an American citizen this way? 

Mr. Miller. I think I started my public statement with an apol- 
ogy, sir, and I would continue that. I do not know what happened 
in your given case. As you well are aware, I cannot speak to it 
under the 6103 rules. But I do apologize for the treatment of folks. 
And look, there are two things that happened with these cases. 
First was that the selection and the selection criteria were bad. 
Second was their treatment once they were in that group. That, 
too, was bad, sir. It was. I do not know whether this particular or- 
ganization was inside or outside of that group, but the service that 
folks got was not the service that we should be providing anyone. 
There is no question about that. 

Senator Grassley. Mr. Miller, on May 14th I wrote you a letter 
raising questions about the so-called spontaneous apology Lois 
Lerner made at the American Bar Association May 10th. Initially, 
Ms. Lerner said her response was spontaneous and denied that the 
question was planted. However, you admitted during your testi- 
mony last week that the IRS had in fact planted the question to 
be asked at the ABA conference. You said, “It was a prepared 
Q&A.” Whose idea was it to create this prepared Q&A, and why? 

Mr. Miller. Well, I will take responsibility for that. The thought 
was to — now that we had the TIGTA report, we had all the facts, 
we had our response, we thought we should begin talking about 
this. We thought we would get out an apology. The way we did it — 
we wanted to reach out to Hill staff about the same time — did not 
work out. Obviously the entire thing was an incredibly bad idea. 

Senator Grassley. Has the IRS ever used a prepared Q&A in 
the past, and, if so, give us some examples if it has been done be- 
fore. 

Mr. Miller. I apologize. I would have to think about it, sir. I do 
not know; nothing comes to mind, though. 

Senator Grassley. Okay. 

How is it appropriate for Federal Government employees to se- 
cretly plant questions to release information in advance of an IG 
report? 
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Mr. Miller. I think that what we tried to do was get the apology 
out, sir, and start the story. The report was coming, we knew that. 
The report was done. 

Senator Grassley. Mr. Miller, on May 8th this year, in a Ways 
and Means subcommittee hearing. Representative Crowley asked 
Lois Lerner if she could “comment briefly on the status of the IRS 
investigations into these nonprofits.” 

Ms. Lerner pointed Congressman Crowley to a questionnaire on 
the IRS website. She said nothing about TIGTA’s pending report or 
the disclosure she made just 2 days later about political targeting. 
As a result, I think very understandably. Representative Crowley 
has said that he feels misled and has called for Ms. Lerner to re- 
sign. 

Do you agree with Representative Crowley that Ms. Lerner gave 
misleading testimony to Congress? 

Mr. Miller. I do not now have any knowledge one way or an- 
other on that, sir. I was not — I have not watched that. 

Senator Grassley. Has the IRS proposed to discipline Ms. 
Lerner at all for all or any part she played in the underlying events 
or testimony before Congress? 

Mr. Miller. At this point, now that the TIGTA report is out, 
now that all of this is coming to light, those discussions are ongo- 
ing. And I will not be part of those discussions, obviously, but those 
discussions will occur. 

Senator Grassley. Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator. 

Senator Nelson, you are next. 

Senator Nelson. Thank you, Mr. Chairman. 

I want to take a different tack. I would like to go back to how 
we got into this mess in the first place. The statute, of course, says 
of these organizations, (c)(4)s, that their net earnings are to be de- 
voted exclusively to charitable, educational, or recreational pur- 
poses. 

Then the rule that came along fleshing out the statute talks 
about promotion of the social welfare, that the organization is oper- 
ated exclusively for the promotion of social welfare. Then it further 
defines that term: “The promotion of social welfare does not include 
direct or indirect participation or intervention in political cam- 
paigns.” 

So I want to get back to the original purpose of the statute as 
it was being implemented by the IRS. How could you all in the IRS 
allow the tax breaks, funded basically by the taxpayer, on these po- 
litical campaign expenditures? Can you all shed some light, please? 

Mr. Miller. Well, I can start, sir. So there is a — let me try to 
restate some pieces of the questions you may be asking and see if 
I am getting them right, and please correct me if I am not. There 
is a question out there that the statute — and I believe the chair ref- 
erenced it — the statute talks about “exclusively for social welfare.” 
The regulation, which was promulgated 50-some years ago, talks 
about “primarily.” 

Senator Nelson. It uses “primarily.” But then it goes on to say 
that promotion of social welfare — this is the rule — “does not include 
direct or indirect participation or intervention in political cam- 
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paigns on behalf of, or in opposition to, any candidate for public of- 
fice.” 

Yet, what we have seen in the course of the last two campaign 
cycles is enormous money running through the 501(c)(4) organiza- 
tions, which the avowed purpose of is “on behalf of or in opposition 
to any candidate for public office and the intervention in political 
campaigns.” So where is the IRS, in the regulatory process, enforc- 
ing its rule to stop this in the first place, which, if it had, would 
have gotten to the mess that we are in right now? 

Mr. Miller. So there are a couple of places where we have to 
act. And again, I mean, as the — let me, if I can, set the context a 
little bit. As a 501(c)(4) organization, you are permitted to engage 
in an amount of political campaign activity. You are, as long as it 
is not, along with the other things that are not social welfare, your 
primary activity. 

We have an obligation to take a look at cases, both in the audit 
stream — we are out there doing this sort of work — or in the deter- 
mination letter process, which is why we began to centralize these 
cases. You asked for the genesis of this. Centralization here was 
warranted. We have to look — we are obligated under the law to 
look at what an organization does in order to grant exemption. The 
way we centralized was wrong, and that goes to the listing that we 
used. 

But we are supposed to look at the amount of political campaign 
activity that is planned and how an organization operates as we do 
our work, and that is what happened in the determination letter 
process here. 

Senator Nelson. Well, I would simply say, Mr. Chairman, since 
we are doing the oversight here, that the rule — I understand the 
King’s English, and it says the promotion of social welfare does not 
include direct or indirect participation or intervention in political 
campaigns. Now, how you interpret that to say that that does allow 
some intervention in political campaigns is beyond me. If that had 
been cut off at the pass, we would not even be getting to these in- 
terpretations. Yes, sir? 

Mr. George. Senator, I just would like to note that TIGTA will 
be conducting a review of the IRS’s oversight of the level of cam- 
paign intervention by 501(c)(4)s shortly. 

Senator Nelson. Who will be doing that? 

Mr. George. My organization, sir, TIGTA, the Treasury Inspec- 
tor General for Tax Administration. 

Senator Nelson. Well, Mr. Chairman, in conclusion, I would say 
that, if we could g:et the IRS to follow the law and the regulation 
that implemented it, we would not have this problem in the future. 

The Chairman. Senator, I think I agree with you. But I also 
think this is very complicated. It is unfortunate that this issue has 
not been addressed in the last couple of years with any precision, 
any focus, any straight thinking. We are going to have to enact 
some changes in the statute, and also IRS has to, I think, do a bet- 
ter job of following the statute. My personal view is this confusion, 
this ambiguity, has led to part of the problem here. 

Senator Nelson. I certainly agree with you. 

The Chairman. And we are going to have to straighten it out. 

Next, I have Senator Roberts. You are next. 
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Senator Roberts. Thank you. 

Listening to the responses that both of you gentlemen have pro- 
vided my colleagues on this committee, I am reminded of one of my 
granddaughters — age 4 — when she knows she has done something 
wrong. She just shuts her eyes and says, “You can’t see me.” Well, 
we can all see what happened. The problem is, no one is taking re- 
sponsibility, other than “horrible customer service” and apologies. 
There is a Kansas saying: never lie unless you have to, and if you 
do not have a damned good lie, stick to the truth. 

It seems to me we need some real truth-tellers here. Facts are 
stubborn things. What we have here is targeted harassment and 
abuse of conservative groups. We can talk about the statute all day 
long, but that is what has happened, as we hear daily from others, 
many who simply have contributed to the candidate of their choice 
or stated personal views. 

I think that is very significant. Nobody likes to be audited, and 
nobody likes to say they have been audited, especially with what 
has been going on. So what we have on our hands is abuse, harass- 
ment, the suppression of First Amendment rights, and nobody own- 
ing up to it. 

Now, the fact of the matter is that the IRS has been operating 
in a highly politicized manner for at least 3 years. Three years ago, 
a top economic advisor to the White House divulged confidential 
tax information regarding a privately held company in order to 
make a political point. I asked the IG for Tax Administration for 
a response, and we never heard back. Never heard back at all. Not 
late, just did not hear back. 

Last year, members of this committee, as Senator Hatch has in- 
dicated, hearing a growing number of complaints, asked if individ- 
uals or groups were being singled out or targeted in the application 
process. Here is the letter that you sent to me and other members 
of the committee. It is the same letter, different names. You might 
want to look up, you will see this. It is 10 pages long, single-spaced, 
about 12-point. 

At any rate, it is completely silent on targeting but full of a de- 
tailed analysis of the law. But you knew that targeting was going 
on. I just do not think you do that. That really befuddles me, why 
anybody in a position like yours, or basically Mr. Shulman’s, would 
ever do that, just not respond. 

You also said that the Determinations Office was simply trying 
to find a more efficient way to process a huge number of exemption 
applications. Here we have Cincinnati IRS officials milling about, 
doing their best, but falling short — foolish actions, need more 
money, need more lawyers. 

This may have been foolish, but, given what I know about how 
the IRS operates, I find it very hard to believe that the IRS em- 
ployees were given free reign to set up a BOLO list, be on the look- 
out list, like law enforcement. There must have been a directive 
from Washington or something. We need full disclosure of how this 
has happened. 

There was a news report quoting an anonymous Cincinnati IRS 
employee. Now, they have been taking a lot of grief there. Accord- 
ingly, this quote was attributed to this anonymous IRS employee: 
“Well, we’ve had all the problems with this, and we knew that it 
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was wrong. We knew there would be hell to pay. We also knew that 
when it hit the fan, nobody at the top would take the blame; it 
would come right down the slide right to us.” Well, I would like to 
at least have somebody — Lois Lerner, the lady who does not do 
math but can, you know, plant a question 

Sarah Hall Ingram, who is now going to be working for the Af- 
fordable Healthcare Act office — and that is my next question if we 
go to another round, how on earth can we do that with 15,000 new 
employees trying to administer the Affordable Healthcare Act with 
a lot of specific questions? Let us move up to Joseph Grant, who 
is the Deputy Tax Commissioner. We are not going to hear from 
him; he retired. 

Mr. Miller, you have apologized, and then you are leaving. Mr. 
Shulman, you are 6 months out, so you cannot remember. Mr. Wil- 
kins, the Chief Counsel of IRS, he is not here, but he probably 
should be here. Then the Secretary of Treasury, Jacob Lew — it 
went right up there, then finally to Kathryn Ruemmler, who is the 
White House General Counsel. Do any of these folks, yourself in- 
cluded, ever say what was going on and take responsibility? I just 
have not seen that. 

My follow-up question will be in regard to, how on earth can the 
IRS have proper oversight and management to implement the Af- 
fordable Healthcare Act, given the current situation? 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator. 

Senator Crapo, you are next. 

Senator Crapo. Thank you, Mr. Chairman. 

You know, there has been a lot of discussion about who knew 
what and when they knew it. One of the big questions I have — this 
is probably for you, Mr. George — is it seems that there is an argu- 
ment being made that there was no political motivation in these ac- 
tions. Is that a conclusion that you have reached? 

Mr. George. In the review that we conducted thus far. Senator, 
that is the conclusion that we have reached. 

Senator Crapo. And how do you reach that kind of a conclusion? 

Mr. George. In this instance, it was as a result of the interviews 
that were conducted of the people who were most directly involved 
in the overall matter. So, you take it one step after another, and 
we directly inquired as to whether or not there was direction from 
people in Washington beyond those who are directly related to the 
Determinations Unit. Their indications to us — now, I have to note 
this was not done under oath. This was, again, an audit and not 
an investigation, but they did indicate to us that they did not re- 
ceive direction from people beyond the IRS. 

Senator Crapo. When you say “people beyond the IRS,” that 
could be anyone up the chain of the IRS? 

Mr. George. It in theory could be, but we have no evidence thus 
far that it was beyond, again, the people in the Determinations 
Unit. 

Senator Crapo. So, in other words, you have simply the state- 
ments of those who were engaging in the conduct saying that they 
were not politically motivated? 

Mr. George. That is correct, sir. 
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Senator Crapo. And based on that, and statements not under 
oath, you have reached the conclusion that there was no political 
motivation. 

Mr. George. Yes. 

Senator Crapo. Now, have you reached the conclusion that there 
was none, or that you have not found it? 

Mr. George. It is the latter, that we have not found any, sir. 

Senator Crapo. Because it seems to me that it is almost unbe- 
lievable to look at what is happening and then say, well, there is 
no political motivation here. How could an agency, with the power 
that the Internal Revenue Service has, engage in this kind of con- 
duct and have it not be politically motivated? You know, I think 
that most people in the United States have a very quick and intu- 
itive understanding of the reason that these revelations are so con- 
cerning to the country. 

If you look at the Internal Revenue Service, more than perhaps 
any other agency of government, it has the capacity to be the pros- 
ecutor, the judge, the jury, and the executioner in ways that can 
devastate individuals, families, and businesses. Americans under- 
stand that. 

To have the investigation reach the conclusion that these kinds 
of actions were just a statistical anomaly or that they all sort of 
statistically came together at the same time but that there was no 
finding of any kind of political motivation, I think is almost beyond 
belief Is there any way that you can conduct further investigation 
and, perhaps by putting people under oath, identify where the di- 
rection came from? 

As my colleague Senator Roberts has just indicated, we have con- 
tinuous denial of responsibility for the policies. Those imple- 
menting the policies say, apparently, it was not us. We are asked 
as an American people to believe that, just out of the ethosphere 
or something, the notion to target these individuals and entities 
just coalesced and came together? 

Mr. George. Senator, as a result — and this is standard prac- 
tice — as a result of audits that we conduct, many times there are 
subsequent investigations. Suffice it to say that this matter is not 
over as far as we are concerned in terms of our next actions in this 
matter. Senator Crapo. 

Senator Crapo. So you believe there will be further information 
on this issue? 

Mr. George. There will be continued review by us and, if it ulti- 
mately leads to an investigation, that may be the case. 

Senator Crapo. All right. Thank you. 

The Chairman. Thank you. Senator. 

Senator Enzi? 

Senator Enzi. Thank you, Mr. Chairman. 

Bill from Cheyenne, WY called my office and said the fact that 
the Administrator was fired was not the real problem; he was just 
a fall guy. Now, from the testimony that we heard earlier, there 
was some disciplinary action taken, but the Administrator did not 
know about it. Doesn’t disciplinary action filter up in these organi- 
zations? 

I got a call from Charles of Pine Dale who had concerns that the 
churches were being targeted as well, noting that the IRS had re- 
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quested membership lists of his church. That sounds a little bit 
above and beyond what ought to be done. 

But to follow up on what Senator Grassley was saying about 
Mrs. Lerner’s question at the American Bar Association Tax Sec- 
tion, doesn’t the IRS have a policy of not commenting on issues 
subject to an Inspector General for Tax Administration audit prior 
to the public release of the audit? 

If so, why did the IRS feel that it was so necessary to make such 
statements days before the report was publicly released? Why did 
the IRS not shed light on the issue years ago when it became 
aware of the inappropriate targeting and the discipline that I re- 
ferred to? Mr. Miller? 

Mr. Miller. First, if I could correct part of your question, sir, 
going back to the disciplinary action. I actually took that discipli- 
nary action in May of 2012. Going forward, we do have a practice 
of not talking about investigations or audits. The audit was done 
at this point. We thought, mistakenly, that we should get out in 
front and apologize and reach out to the Hill in advance of it com- 
ing out, and that was wrong. We made a mistake. 

Senator Enzi. I will have to look back at the testimony. I thought 
that you were not aware of the disciplinary action. At any rate, 
David of Casper, WY posted on Facebook that he would like to 
know why the IRS shared information from Tea Party groups with 
the liberal media group ProPublica. Does anybody have an answer 
to that? 

Mr. Miller. I would recommend — and I do not know whether 
Mr. George could speak to this — but there were in the media dis- 
cussions of the release of some data to ProPublica. A referral was 
made to TIGTA on that out of our offices. At this point I think Mr. 
George can speak to that better than I. 

Senator Enzi. And to follow up a little on what Senator Roberts 
said, Mr. George, when you commented at the House Ways and 
Means Committee hearing last week that you believed the actions 
were inappropriate but not illegal, would you weigh in on whether 
you still believe that is the case? Are any of the actions that were 
taken by the IRS employees illegal? 

If not, would you please elaborate on why your audit findings do 
not suggest that there was any illegal activity? Because your group 
conducted an audit not an investigation, is it true there could in 
fact have been illegal activity that your audit did not uncover? 

Mr. George. Yes, Senator. Two things. One, to address Mr. Mil- 
ler’s point about the matter that you mentioned, the release of tax- 
payer information could be a violation of title 26, section 6103, 
which does have criminal penalties associated with it. That is 
something that my organization investigates, we take quite seri- 
ously, and, if we do find evidence of such activity, we would refer 
it to prosecutors for criminal prosecution. But I am otherwise re- 
stricted by law from revealing any additional information beyond 
that. 

As it relates to this matter, the Restructuring and Reform Act of 
1998 certainly provides for action to be taken if IRS employees are 
guilty of, again, abusing, misusing, among a number of other 
things, taxpayer information. We are charged, again, with review- 
ing that. We are doing so. If we determine that something has oc- 
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curred, we will certainly, again, pass it on either in an administra- 
tive environment, or if — and again, it seems very unlikely — a crimi- 
nal environment pursuant to the Act itself, RRA 98. 

The RRA 98 has very few, if any, criminal aspects to it, hut there 
are certainly quite a few administrative actions that can he taken 
as a result of its violation. But based on that, we thus far have not 
uncovered any actions that we would deem illegal in this matter, 
sir. 

Senator Enzi. I guess the American public will kind of judge 
that, but it seems like it is very borderline if it is not illegal. 

My time has expired. 

The Chairman. Thank you. Senator. 

Senator Wyden? 

Senator Wyden. Thank you, Mr. Chairman. 

I have several questions for you, Mr. Shulman and Mr. Miller. 
And for me, the basic proposition is simple. Notwithstanding the 
troubling and unacceptable conduct of the IRS, if political organiza- 
tions do not want to be scrutinized by the government, they should 
not seek privileges like tax-free status and anonymity for their do- 
nors. To argue otherwise is to advantage tax cheats to the det- 
riment of law-abiding Americans. That is why my hope is that, out 
of this debate will come clear and enforceable rules that treat all 
political groups equally. 

So, with respect to questions, Mr. Miller and Mr. Shulman, the 
lines have blurred between politically active groups that disclose 
their donors — those are the 527s — and those that do not — those are 
the 501(c)(4)s. It has become apparent that organizations that 
ought to be 527s are applying for 501(c)(4) status to avoid disclo- 
sure obligations. That means there is an incentive for people to 
choose their tax status based on whether they want to hide their 
donors. 

My view is, that is a loophole that Congress ought to close. Given 
that to be exempt from Federal income tax in section 501(c)(4) of 
the code requires nonprofits to operate exclusively — as opposed to 
substantially or primarily — for the promotion of social welfare, my 
question to the two of you, Mr. Shulman and Mr. Miller, is, why 
was this problem not corrected? Mr. Shulman? 

Mr. Shulman. Senator, could you just clarify the problem? 

Senator Wyden. Yes. The line is Ijlurred. The lines have blurred 
between the 527s and the 501(c)(4)s, so there is an incentive for 
people to choose their tax status based on whether they want to 
hide their donors. I think it is really straightforward. The line is 
blurred, and you all do not seem to have done anything about it, 
and I want to know why not. 

Mr. Shulman. Well, look. Let me state that I think the law in 
the tax-exempt area is very complex, like the rest of our 

Senator Wyden. Mr. Shulman, we understand all that. Why 
didn’t you do anything on your watch to correct it? 

Mr. Shulman. So let me continue. The Treasury regulations that 
the IRS staff in Cincinnati were wrestling with in this case are 
long-standing regulations. I believe they are 40-plus years old. 

The Chairman. Fifty. Fifty. 
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Mr. Shulman. And I did see that the Inspector General, in his 
report, recommended that Treasury ought to look at the regula- 
tions. I heard the chairman say he was going to look at this. 

All I can say is that this is a very hard task given to the IRS. 
To have the IRS, which needs to process 140 million tax returns 
and get billions of dollars in refunds out to people every year, to 
also have them have this piece of the operation that, by the law, 
requires asking questions about political activities, is very difficult. 
So, from where I sit as a former IRS Commissioner, if Congress 
could help clarify the law, that would be a very helpful thing. 

Senator Wyden. Mr. Miller, same question. What did you do to 
correct this problem on your watch? 

Mr. Miller. So, we have put out some guidance, but not enough. 
I mean, the issues are several -fold. One is, we get 70,000 applica- 
tions for exemption a year. The number of those that are (c)(4)s is 
much less, but even those have doubled over the last few years. 

There is no doubt that since 2010 when Citizens United sort of 
released this wave of cash, that some of that cash headed towards 
(c)(4) organizations. That is proven out by FEC data and IRS data. 
That does put pressure on us to take a look. As I had mentioned 
earlier, 527 organizations can do all the politics they want to do. 
501(c)(4) organizations have a limited ability to do politics. 

When organizations choose plan B, the 501(c)(4) option, it is our 
obligation to go in and look hard at whether they meet those re- 
quirements or could be a 527 organization. But in fact we would 
have to talk, and I am sure staff will come up and work you 
through. There are some issues in the law now that cannot con- 
vert — we cannot convert a 501(c)(4) organization into a 527 organi- 
zation at this point, I do not believe. That is a legal issue. 

Senator Wyden. What troubles me is, on your watch, when the 
lines are blurring on this disclosure issue, as far as I can tell you 
all did not do anything to correct the problem in a meaningful way. 
I think that is very regrettable. 

Now, let me ask about one other issue for the future, going for- 
ward. The IRS and the Inspector General agree on a number of re- 
form proposals, but the IRS does not support one of the most im- 
portant, and that is developing and making public clear guidance 
for processing potentially political cases. 

Now, even the best training does not prepare employees to fairly 
apply ambiguous rules. In the absence of clear guidelines, the coun- 
try is in effect left to the whims of the bureaucracy. Wouldn’t it 
make sense to have those knowledgeable about political campaigns 
and campaign finance work with the IRS to develop clear and en- 
forceable guidelines that are really at the intersection of these two 
areas, campaign finance and tax law? Wouldn’t it make sense to 
get two agencies, particularly the Federal Election Commission and 
the IRS, working together under congressional and public oversight 
at this point? Either one of you. Let’s start with you, Mr. Shulman. 

Mr. Shulman. Look, it sounds reasonable to me, but I do not di- 
rect what the IRS does now, so I cannot speak for what the IRS 
should be doing at this point. 

Senator Wyden. Mr. Miller? 

Mr. Miller. I divide the world into two pieces. Should we do 
guidance? Absolutely. But there is a different sort of issue that was 
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involved in the TIGTA report that we ought to take a look at again 
anyway, and that I agree on, which is whether there is some sort 
of guide sheet, some sort of template, that we could do to move 
these cases forward. I believe, there, the concern of those in- 
volved — and I was not — is that these cases are very fact-specific, 
and that may not he possible. But I do think, given all this, we 
ought to work with TIGTA and see 

Senator Wyden. My time is up. They are fact-specific, but the In- 
spector General is right: we can get more expertise if we start 
bringing in people who are knowledgeable about election law. This 
was another failure, in my view, in terms of what the problems are 
that we are dealing with now. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator. 

I might say in response to the question asked by Senator Wyden 
about why you did not do something when you were on notice, 
frankly, I am sure Senator Wyden is not comfortable with your an- 
swer. I certainly am not, because I wrote a letter to you, Mr. 
Shulman, on September 28, 2010, asking you to look into this very 
question that Senator Wyden is raising. Clearly, a Mack truck is 
being driven through the 501(c)(4) loophole for the reasons that 
have been discussed here. 

I must say, the answer we got back from you — what was the 
date, February, many months later — basically said, yes, we share 
your concern, and are kind of looking at it. That is all it said. You 
were on notice and you did acknowledge that you were on notice, 
but nobody did anything about it. I am just quite disappointed. 

Next is Senator Menendez. 

Senator Menendez. Well, thank you, Mr. Chairman. I join you 
in your opening statement, in the idea that any government agency 
would use searches of politically charged terms to single out groups 
for selective review is truly offensive to our concept of democracy. 
And I believe it is not only unacceptable, but it is pretty appalling. 
It undermines the very nature of a government and its people who 
consent by virtue of believing that its institutions will work in a 
way that is fair and transparent. 

Having said that, I also have real concerns that I want to follow 
up on. I think there are two scandals here. One is the management 
failures and the whole process of singling out specific groups. The 
other is how we take statutory authority and then extrapolate it 
differently than what the Congress meant. I read the statute with 
reference to 501(c)(4)s, and it says “civil leagues or organizations 
not organized for profit but operated exclusively for the promotion 
of social welfare.” 

The IRS took that statute, the congressional vote, which says 
“exclusively” and turned it into “an organization that is operated 
exclusively for the promotion of social welfare if it is primarily en- 
gaged in promoting in some way the common good and general wel- 
fare.” I did not see a vote for “primarily,” I saw a vote for “exclu- 
sively,” because we wanted to limit the scope of who could avail 
themselves of the benefit of a 501(c)(4) under the tax code. 

So do you believe — I would like to ask the Inspector General — 
do you believe that a more literal reading of the statutory language 
could have taken some of the authority of the subjective scrutiny 
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out of the hands of the IRS officials, thus avoiding or mitigating 
some of the problems that we are talking about here today? 

Mr. George. Senator, I will respond directly to your question, 
but I just have to acknowledge that the Secretary of the Treasury 
has delegated all tax policy questions exclusively to the Assistant 
Secretary for Tax Policy. With that said, the direct issue you raised 
with me was beyond the scope of this audit, but it would seem as 
if what you are saying would be accurate, that they should have 
not necessarily taken the interpretation that they did. But I will 
have to leave it at that. 

Senator Menendez. Mr. Miller, Mr. Shulman, how do you jump 
from “exclusively” to “primarily”? How do you take the congres- 
sional action and then really subvert it to a different view? 

Mr. Shulman. So let me say a couple of things. One is, as I men- 
tioned, this was a regulation, a Treasury regulation, that had been 
in effect for many years. And so, at least speaking on behalf of my- 
self, and I think I — ^you know, I know how long Mr. Miller was 
there. This was in place when we got there. 

I do not necessarily disagree with you that this is — as I told Sen- 
ator Wyden — this is a place that Congress should look, because, 
from where I sit, the IRS is given a very, very, very difficult task 
of trying to go in and figure out — you can do some political screen- 
ing, but you cannot do too much. And the confusion and breakdown 
that you saw happen in the Cincinnati office is inexcusable, but I 
would also posit — this is my belief — that part of it was because of 
the very difficult task given to these people. 

Senator Menendez. Well, then it is a task that we should clearly 
correct if you cannot do it. I mean, I envision “exclusive” to mean 
“exclusively,” not “primarily.” I have a copy of an August 2012 op- 
ed by Karl Rove, which I ask unanimous consent to be included in 
the record. 

The Chairman. Without objection. 

[The op-ed appears in the appendix on p. 215.] 

Senator Menendez. In this, Mr. Rove writes, “Roughly $111 mil- 
lion of Mr. Obama’s ad blitz was paid for by his campaign. Outside 
groups chipped in just over $2 million. The Romney campaign 
spent only $42 million over the same period in response, with 
$107.4 million more in ads attacking Mr. Obama’s policies or boost- 
ing Mr. Romney coming from outside groups, with Crossroads GPS, 
a group” — meaning him, Mr. Rove — “I helped found, providing over 
half” 

Now, I do not mean to single him out as the only bad actor here, 
because there are many represented in the entire political spec- 
trum. But this is the nature of the abuse. There is a reason that 
you seek a 501(c)(4) status, because you can hide your donors and 
you also have a tax advantage. Otherwise, you do not need to seek 
the 501(c)(4) advantage. 

So the reason that people come forth with this — you know, I 
would like to see what it costs the American taxpayers in the 
granting of all of these 501(c)(4)s when they are not being used for 
social welfare, but they are being used, in essence, for political ad- 
vocacy. 

A final question to the IG. Inspector General, Chairman Issa 
sent a letter on August of 2012 to all of the Inspector Generals, re- 
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minding them that, under the Inspector Generals Act, it requires 
IGs to report particularly flagrant problems to Congress through 
the agency head within 7 days via what has become known as a 
7-day letter. Did you receive that letter? If so, did you respond to 
inform Chairman Issa of your investigation into the IRS? 

Mr. George. Senator, we did receive the letter. Chairman Issa’s 
committee was the first to actually contact us regarding this mat- 
ter. So, through the course of engaging in the review, on occasion 
we have had communications with his staff. 

Senator Menendez. In 2012? 

Mr. George. And since then, yes. 

Senator Menendez. All right. Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator. 

Senator Cardin? 

Senator Cardin. Thank you, Mr. Chairman. I think we all will 
agree that we cannot allow, permit, tolerate targeting by political 
views, and that we need to make sure that the process is clear, to 
hold those accountable who violated that, but also to make sure 
this does not happen again. 

Having said that, I just want to concur with many of my col- 
leagues on the interpretation of the law. The regulation, Mr. 
George, that you were relying on was issued in 1958, if I am cor- 
rect in the year. I know it was issued a long time ago. You said 
“not their primary activity,” interpreting what is “exclusively en- 
gaged in promotion of social welfare activities,” which seems to be 
hard to understand. 

In 1958, the political parameters were totally different than they 
are today. I understand whose responsibility it is to change regula- 
tions, but it seems to me that this is an area that needs to be dealt 
with. 

I want to get further clarification on page 8 of your report where 
you have a pie chart that lists the 298 cases that were pulled out 
for additional scrutiny. You identify 72 with the name “Tea Party” 
in them, if I am reading the chart correctly, 11 with “9/12,” and 13 
with “Patriots,” then 202 others. Can you give us further clarifica- 
tion on what makes up those 202? 

Mr. George. Senator, we were not in a position to do so, because 
we were only reviewing the names of the organizations, so certain 
names were so generic that we were unable to determine whether 
or not they had a particular point of view or what have you, or 
whether or not the IRS was using the policy positions that those 
groups held as a determinant for the special handling. But in other 
instances when the name “Tea Party” was used, it was quite obvi- 
ous, or if the name “The Patriot” was used, or if “9/12” was used. 

Senator Cardin. What was the standard for the selection of those 
202? Were you able to determine that? 

Mr. George. All of the 202 were reviewed to determine whether 
or not significant campaign intervention was engaged in. 

Senator Cardin. But if I understand correctly, the 90-some were 
because of the name of the organization. 

Mr. George. Correct. 

Senator Cardin. The other 202, why were they selected? 
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Mr. George. According to our review, it was to determine wheth- 
er significant campaign intervention had occurred by those organi- 
zations. 

Senator Cardin. I understand that. But what basis was used to 
single out those 202? 

Mr. George. I am going to defer to, actually, Mr. Miller. 

Senator Cardin. Mr. Miller, do you know what basis was used 
for those 202? 

Mr. Miller. I do not. What I believe. Senator, is what is in the 
report, which is, when the term “Tea Party” was used, more cases 
were being pulled in. Where folks saw evidence of political activity, 
they put those cases in. Those would include any case that came 
across their screening desks. 

Senator Cardin. But you do not know what standard they used 
to make a judgment that they were involved in political activities? 
Could it have been the name of the organization? Could it have 
been — I am trying to figure out how these were selected. There has 
to be some rational, or at least some stated reason, unless it is a 
random selection. Is it a random selection? 

Mr. Miller. No, sir. I believe it was there was evidence of polit- 
ical activity that the screener believed was there, and therefore it 
was put in. I will say this. It is my hope that when you all do your 
review, some of these things will become more clear than they are 
in the report. 

Senator Cardin. Well, I appreciate that. I would be very inter- 
ested as to how the IRS went about selecting all of the groups for 
review in addition to the ones that were selected because of the use 
of the words “Tea Party,” or “9/12,” or “Patriot,” which is absolutely 
wrong. 

Mr. George. But, Senator, excuse me. If I may, sir, that is part 
of the problem, because in many instances there was no indication 
at all in the case file why these particular cases were selected. 
That was something that we identified as a problem in the way the 
IRS handled these matters. 

Senator Cardin. And, Mr. Miller, you do not know the standards 
that were used to determine political activity? 

Mr. Miller. I only know what has been in the report, and I be- 
lieve what was in the report. What is indicated is that the screen- 
ers were looking for evidence of political activity. 

Senator Cardin. I think we need to have more information as to 
how these were selected. If there was an arbitrary selection of 90- 
some, it could well be that there was arbitrary selection of 300. I 
think we need to know how that was determined. 

One last question, and that deals with your training dollars. One 
of the Inspector General’s findings is that the staff was not ade- 
quately trained in order to meet the challenges. This is a com- 
plicated area. It involves some tough judgments, but it has to be 
done in some uniform way. 

Can you just share with us whether you have adequate resources 
in order to pursue the training at the IRS? Senator Portman and 
I, a few years back, worked on IRS reform. I think both of us hoped 
that we would never be at a hearing like this after the reforms that 
were passed back then. One of our objectives was to make sure 
that IRS was handled in a professional, nonpartisan way and had 
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the resources it needed. Do you have the resources you need to 
have properly trained staff? 

Mr. Miller. So, first I will say we did not train, here, well 
enough, there is no question about that. I think that is a finding 
of the IG report, and we believe that is the case as well. More gen- 
erally, we are down $1 billion over the last couple of years, the IRS 
is, and that has caused us to cut training fairly drastically. 

We have in this area — we have maybe 140 of our folks who do 
this sort of work, both in Cincinnati and reporting to Cincinnati 
through some other offices, which has been somewhat of a confu- 
sion I have seen out there. But we have 70,000 applications that 
come through. Do we have the resources to get the job done? I do 
not believe that we do at this point. 

The Chairman. Thank you very much. 

Senator Brown, you are next. 

Senator Brown. Thank you, Mr. Chairman. 

Thank you to the witnesses. I agree with everyone here who has 
made the statement, with some tone of anger in many cases, that 
IRS should never go after anyone, should never single out anyone, 
because of their political philosophy or their political affiliation, pe- 
riod. That is the most important thing. 

It is, however, I believe, not worthy of public trust to maintain 
that current troubles are the result of — the entire fault of — free- 
lancing low-level employees or their asleep-at-the-switch managers. 
It is pretty clear that it comes from a leadership vacuum that has 
persisted for too long, far too long in this particular area of tax law, 
the failure of the IRS for 5 decades to define what constitutes polit- 
ical activity. You know the statute. It is clear that 501(c)(4) is 
available to organizations that are operated “exclusively for the 
promotion of social welfare.” 

Back in 1959 and since, we have not seen any change to that. 
It is a gray area that exists today and was created by the Treasury 
when they issued regulations and defined an organization oper- 
ating “exclusively” as an organization “primarily engaged in pro- 
moting social welfare.” 

So, explain that to me. I know you have talked about that at this 
hearing already, but what does the term “primarily for social wel- 
fare” mean? The IRS has not made that clear when the statute 
says “exclusively,” and that is really at the root of so many of these 
problems, Mr. Miller. 

Mr. Miller. So I think. Senator, that you know — you have men- 
tioned this, and we have talked about this — we have had 50 years 
of this regulation in place. Organizations are operating within this 
framework. It is only recently with the flow of political dollars that 
it has been called into question about whether this is the appro- 
priate way to regulate these organizations. 

We have not done a good job, I think, of putting out guidance on 
even how to figure out what “primarily” means. Yes, you look at 
the activities of the organization, yes, you look at the dollars of the 
organizations and the expenses of the organizations, but we have 
not been crisp on that either, and that is what our folks were faced 
with as well. 

Senator Brown. Well, the issue is, how long do we wait? I mean, 
much of that is your predecessors, but we have had 3 years since 
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Citizens United. We have had two Federal elections, tens of mil- 
lions of dollars, State after State after State, have been spent by 
501(c)(4)s. How long do we wait until the IRS responds, from 
Washington — not blaming it on Cincinnati, but from Washington. 
How long do we wait? 

Mr. Miller. That is a question that you will have to ask my suc- 
cessor, sir. 

Senator Brown. Mr. Shulman, let me ask you what, if any, steps 
were taken to define a test for “primarily promoting social wel- 
fare”? Where is that line? Were steps taken to establish a clearer 
definition of political activity? 

Mr. Shulman. I think the Inspector General stated this, that the 
Treasury Assistant Secretary for Tax Policy has authority to make 
tax policy. I actually do not think it is fair to blame the IRS for 
not fixing that. I think the IRS can give input, but this is actually 
something that, if Congress decides it should be changed. Congress 
should either clarify, or it should be done in regulation. 

Senator Brown. All right. Thank you. 

Thanks, Mr. Chairman. 

Senator Hatch [presiding]. Senator Thune? 

Senator Thune. Thank you, Mr. Chairman. 

I think it is clear that both — there are liberal groups and con- 
servative groups that both follow the law, follow the regulations as 
they exist today. But there is only one group that was targeted. 
You all can sit here and say that there was not political targeting, 
but it just does not comport with the facts. Maybe it was not you, 
but somebody was. 

I think one of the purposes of this hearing is to find out who was 
targeting conservative groups, otherwise you cannot explain the 
fact that you had all these conservative groups, whether it was 
“Patriot,” “Tea Party,” or “9/12” in their name, selected for extra 
scrutiny. 

You had no evidence that there were groups with “Progressive” 
or names like that that were similarly targeted. I mean, I think, 
let us just put this issue to rest: there was political targeting here. 
I do not think there is any way you can deny that. 

I am interested in knowing, Mr. Miller and Mr. Shulman, if ei- 
ther of you were aware that Ms. Lerner was going to plant that 
question and try to get ahead of the news cycle by disclosing this 
prior to the release of the IG report. 

Mr. Miller. I think I mentioned that I did know, yes. 

Senator Thune. All right. 

And were there any discussions — the reporting is that the White 
House Counsel’s Office was aware on April 24th of this informa- 
tion. Were there any discussions with the White House about Ms. 
Berner’s intention to drop this bomb at the ABA conference? 

Mr. Miller. I had no conversations with the White House, sir. 

Senator Thune. Are you aware of anybody else who did? 

Mr. Miller. I am not aware of that. 

Senator Thune. There has also been reporting that Deputy Sec- 
retary Neal Wolin and Treasury General Counsel were made aware 
of the IG report looking into the targeting of groups last June. Did 
you have any discussions with Treasury around that time? 

Mr. Miller. That is a question to me, sir? 
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Senator Thune. You or Mr. Shulman. I guess you would probably 
be the 

Mr. Miller. I was Deputy at that point. But no, I did not have 
any conversations at that time. 

Senator Thune. Mr. Shulman? 

Mr. Shulman. I do not remember having any conversations with 
the Treasury Department. 

Senator Thune. All right. So there were no discussions. Are you 
aware of anybody who had discussions with the Treasury Depart- 
ment? The Treasury Department became aware of this information 
way back last June. None of that was — there were no discussions 
between the IRS and the Treasury that you are aware of? 

Mr. Shulman. Let me clarify. I think everybody knew that it was 
very difficult to administer the (c)(4) laws, and so I do not have any 
memory of it, but there very well could have been conversations 
about policy, the policy matters that members of this committee 
have talked about: should the “primary purpose” test be changed. 

At least stemming from me, there were no conversations that I 
had with the Treasury Department about this, the matters in the 
report relating to inappropriate criteria, you know, all the things 
that were in the news. 

Mr. Miller. And that is the answer that I was giving, sir, just 
to be clear. 

Senator Thune. Now, Mr. Shulman, you testified in front of the 
House in March of last year that there was no targeting. You be- 
came aware of that in May. Don’t you think that you should have 
had an obligation to correct that statement that you had made in 
front of the House Committee? 

Mr. Shulman. In the spring, when I found out about a list that 
was being used to help place these applications into the Determina- 
tions Unit, what I knew was, there was a list. I did know that “Tea 
Party” was on it. I did not know what else was on the list. 

I had a partial set of facts, and I knew that the Inspector Gen- 
eral was going to be looking into it, and I knew that it was being 
stopped. Sitting there then and sitting here today, I think I made 
the right decision, which is to let the Inspector General get to the 
bottom of it, chase down all the facts, and then make his findings 
public. 

Senator Thune. Let me ask, if I could, Mr. George, you men- 
tioned earlier that disclosure of confidential information would be 
a violation of law. 

Mr. George. It is, but whether it is administrative or criminal 
is the issue. But yes, it could be a violation of the law, specifically 
title 26, section 6103 and/or the Restructuring and Reform Act of 
1998. 

Senator Thune. And so the reporting about the giving of this in- 
formation to ProPublica, release of confidential information, could 
very well be a violation of law? 

Mr. George. It could be. It could have been, rather, I should say. 

Senator Thune. And let me just ask all of you, because there was 
a statement made over the weekend by somebody from the White 
House that the law would be irrelevant, do you believe that the law 
is irrelevant, or is irrelevant to this? 

Mr. George. I believe the law is always relevant, sir. 
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Senator Thune. Right. 

Gentlemen? 

Mr. Shulman. I am not sure I understand the question. 

Senator Thune. Well, there was a statement made over the 
weekend that whether the laws were broken was irrelevant. I am 
just asking, do you believe that the laws are relevant in this case? 

Mr. Shulman. I mean, I guess I would agree with the Inspector 
General 

Senator Thune. I think the answer 

Mr. Shulman [continuing]. That people should not break the 
law. 

Senator Thune. The answer would be “yes.” 

Well, Mr. Chairman, I just think there are a couple of issues 
here. One is the targeting issue. Clearly that has, to me, a lot of 
political overtones. The other one is, if there is information that 
was disclosed, then that would be a violation of law. It is a very 
serious matter. 

But I think the American people believe that this is a very seri- 
ous matter for both those reasons. They believe that the laws ought 
to be followed, and I think they also believe that they ought to 
have an IRS that competently conducts its business in an objective, 
fair, and transparent way. Those are all things that are missing in 
the equation, so I hope that we continue to get more facts out 
about this and that corrective actions are taken. 

Thank you, Mr. Chairman. 

Senator Hatch. Senator Burr? 

Senator Burr. Mr. Shulman, who briefed you? 

Mr. Shulman. Who briefed me on what. Senator? 

Senator Burr. Who briefed you on the investigation? 

Mr. Shulman. On the investigation? 

Senator Burr. Yes, sir. 

Mr. Shulman. The first I heard, to the best of my recollection, 
of the investigation, was Mr. Miller telling me that there was the 
existence of the BOLO list and it was something that the Inspector 
General was going to look into. 

Senator Burr. Mr. George, did you brief Mr. Miller or did any 
of your investigative team brief Mr. Miller in May of 2012? 

Mr. George. It was on May 30th, Senator, 2012, where, at a 
monthly briefing which we regularly hold with both the Commis- 
sioner and his Chief Deputies, that we first raised this as an issue. 
Obviously, it was at the outset of the investigation. 

Senator Burr. Now, Mr. Miller says he is not aware of the prac- 
tice that was going on in the EG office. Did you brief him on the 
scope of the investigation? 

Mr. George. I do not believe we went into the detail which may 
have laid out the scope. Senator, but we certainly alerted him to 
the fact that we were conducting this audit. And I want to make 
sure I am clear; I may have misused the word “investigation.” It 
was an audit that we were engaging in. 

Senator Burr. Now, Neal Wolin, as my colleague just pointed 
out. Deputy Secretary of the Treasury, was briefed in June of 2012. 
I have just heard two people at the table say they did not brief 
him. Mr. George, did you brief, or did part of your investigative 
team brief Neal Wolin, the Deputy Secretary of Treasury? 
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Mr. George. Senator, I personally brought to Deputy Secretary 
Wolin’s attention the fact that we were engaging in this audit 
and 

Senator Burr. And did that briefing cover the details of the 
scope of your investigation? 

Mr. George. It did not, sir. It was only to describe the nature 
of the audit and that was the extent of it, because there were other 
matters that we were discussing. 

Senator Burr. Now, Mr. George, your investigation states that 
the counsel was briefed in August of 2011 of the practice at the EG. 
Was that the IRS counsel or was it the Treasury General Counsel? 

Mr. George. Actually, sir, it was in June, June 4th of 2012, 
again, in terms of a regular meeting that I have with the General 
Counsel of the Department of the Treasury. 

Senator Burr. I know you are talking about your briefing. 

Mr. George. Yes. 

Senator Burr. I am talking about a reference in your report that 
the counsel was briefed by somebody. I take for granted it was 
somebody within the EO. This was an exchange on the practice 
that was going on that the counsel at the IRS was knowledgeable 
about in 2011. Am I correct? 

Mr. George. Sir, it was just pointed out to me that attorneys 
within the Office of Chief Counsel within the IRS were briefed on 
this matter. 

Senator Burr. So the Chief Counsel of the IRS understood what 
the practice was that was going on within the EO with these appli- 
cations, correct? 

Mr. George. I was not at that said briefing, sir, so I do not know 
the extent to which they received information. 

Senator Burr. Well, here again, this was before your investiga- 
tion started. But your investigation concluded that the General 
Counsel of the IRS knew of the practices, they had been discussed 
with the attorneys of the Internal Revenue Service? 

Mr. George. It was the Office of Chief Counsel, and they were 
provided a briefing on it. 

Senator Burr. So is it normal for the Chief Counsel’s Office of 
an agency not to have any conversations with the Commissioner or 
the Deputy? 

Mr. George. I have no idea of the practices 

Senator Burr. Now, let me just turn to both of you. Mr. Miller, 
you said — are you testifying that the IRS counsel never talked to 
you about this? 

Mr. Miller. No, sir. I have not heen asked that question, and 
I do not — if we could step back for a moment, sir — I do not know 
this for a fact, but I think that the time line that you are referring 
to when it talks about the Chief Counsel is talking about the Office 
of Chief Counsel, not necessarily the Chief Counsel. That could 
have been anyone in that chain. 

Senator Burr. So you have attorneys who are involved in a dis- 
cussion about the practice that the EO is conducting on how they 
process applications, 501(c)(4) applications, and that would not 
have been something that was raised to the level of Commissioner? 

Mr. Miller. Well, let me start by saying I did not know that 
until I read the report, and I do not know anything about that 
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meeting, sir. That is something that you guys should take a look 
at. 

Senator Burr. Mr. Shulman, are you testifying today that the 
counsel never discussed this matter with you? 

Mr. Shulman. I mean, if you are asking the question, did anyone 
from the Chief Counsel’s Office come and tell me about meetings 
they were having with the Exempt Organizations function, I have 
no memory of anyone doing that. 

Senator Burr. Mr. Chairman, let me suggest that we need to get 
the Chief Counsel, William Wilkins, in to testify and see if the 
counsel’s office signed off on this practice. I think that is absolutely 
crucial. 

Now, Mr. Miller, let me just ask you, has this practice stopped? 

Mr. Miller. What practice, sir? 

Senator Burr. The practice of how they process the consideration 
of these applications, by key words like “conservative,” “Tea Party,” 
“Patriot”? 

Mr. Miller. I believe that that did happen. The names stopped 
when it last — when Lois Lerner first learned of it. The second list- 
ing, by the way, if you take a look at that in the Treasury Inspector 
General’s report, it is still problematic because it talks about policy 
positions, but it actually is not particularly partisan in how it talks 
about policy positions unless 

Senator Burr. So it was partisan before, though? 

Mr. Miller. Yes, it absolutely was. 

Senator Burr. Let me just point out for the record that the tar- 
get for approval within the IRS of these applications is 120 days. 
There are currently some applications that are over 1,200 days 
without action. So let me ask you, has this practice stopped? If it 
has, what is the date that it stopped? 

Mr. Miller. So 

Senator Burr. If it stopped, it seems like these applications 
would have been processed by now. 

Mr. Miller. So, let us break this up a little bit. Senator, and let 
me see if I can answer your question. The process I was talking 
about was the selection process. That has been modified. We have 
also worked on getting people the technical knowledge they need 
to work these cases. Some of these cases are difficult cases. They 
should not have taken as long as they have, but they still need 
some development, and those cases are being worked. 

Senator Burr. Is there any case, any application, that you do not 
think could be processed in 1,200 days? 

Mr. Miller. I would hope that they could, but there are cases 
that go into appeals, there are cases that go to court. There are all 
sorts of cases. These are difficult cases. There is no doubt that 
some part of that 1,200 was when they were languishing before 
May of 2012. There is no doubt about that. 

Senator Burr. Thank you. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator. 

Senator Isakson, you are next. 

Senator Isakson. Thank you, Mr. Chairman. 

Last night I did a monthly telephone town hall meeting, which 
I do every month back to my State. During the course of an hour. 
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they had up to 2,500 people on the call. During the course of the 
hour, I handled 21 questions, and I always make notes when I am 
answering the phone so the next day I can review things I did not 
know the answer to, or whatever. 

My 10th call last night was from a person named Sid, and his 
statement was very simple: given what has happened, apparently, 
at the IRS, I have lost confidence in the United States of America. 
That was a constituent comment. 

That was not a reactionary comment, but he went on to further 
say, if the agency that collects taxes for me is able to target as they 
did in the qualification for tax-free status, what is to keep them 
from using the tax system to target me for other things? 

So the reason this is an important hearing, the reason it is an 
important audit, and the reason we do need to have an important 
investigation is, if for no other reason, to restore the confidence of 
the United States in the Internal Revenue Service. So, I want that 
understood. That is my concern. That came to me from a con- 
stituent last night who said it far better than I could possibly say 
it. 

Now, Mr. George, I want to make sure I understand what you 
said correctly. I believe that Ms. Lerner was in charge of the ap- 
proval of this department during 2011. Is that correct? 

Mr. George. Yes, sir. 

Senator Isakson. I thought I heard you say that the Cincinnati 
office was ordered to change their criteria by the Director, and 
that, following that order to change it, they changed it back. 

Mr. George. That is correct, sir. 

Senator Isakson. Do you know who changed it back? Do you 
know who initiated the change back? Is there anybody, any person 
or trail, or did it just all of a sudden appear to be a criteria that 
was changed back? 

Mr. George. We have not found any evidence as to the identity 
of the person who ordered the revision of the policy. 

Senator Isakson. That is my point. I am following up on Senator 
Burr’s question and your statement. You did an audit; you did not 
do an investigation. 

Mr. George. That is correct, sir. 

Senator Isakson. And audits are developed to find if there is a 
possibility of wrongdoing or if there is not. Is that not correct? 

Mr. George. Among other things. It also looks at the systemic 
problems that may exist within a program. 

Senator Isakson. To date, there has been no internal investiga- 
tion at IRS. Is that correct? 

Mr. George. That, I am not aware of, sir. I would defer to Mr. 
Miller. 

Mr. Miller. We took a look in the March time frame, to take a 
look at what was happening in the cases. That was when it was 
reported to me in May that there were issues. This sort of thing 
would be done by TIGTA, and we stood and worked with TIGTA 
on this. 

Senator Isakson. All right. 

Then let me ask both you and Mr. Shulman the same question. 
You are now past Commissioners of the IRS, correct? There is 
going to be a new Commissioner, correct? Let us assume that Com- 
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missioner is going to make a phone call before he or she accepts 
the appointment and asks for your advice as to what to do. Regard- 
ing this issue, what would your advice be to the next Commissioner 
of the IRS? Mr. Miller? 

Mr. Miller. I would agree with your opening statement, sir. We 
have — and it breaks my heart, because I have spent 25 years try- 
ing to protect the Service. The Service, right now, the perception 
is that there is an issue. 

That new Commissioner needs to attack it. He needs to, or she 
needs to, take a hard look, make some changes, put in place some 
safeguards that are very obvious in terms of their transparency — 
what the process is, how we are going to do things — and regain the 
belief of the American people that the IRS is and remains non- 
partisan. 

Senator Isakson. Mr. Shulman? 

Mr. Shulman. So the Commissioner of the Internal Revenue 
Service has multiple things to deal with: filing season, technology, 
last year it was the fiscal cliff, offshore issues. I think the challenge 
for the next Commissioner is, frankly, what you talked about, that 
this whole episode has clearly put a blemish on the agency. It has 
cast a shadow over all of the good work that the men and women 
do every day. 

I think what the next Commissioner needs to do is try to rebuild 
the faith that people have in the impartiality and fairness of the 
agency without losing sight of — you know, this is a small sliver, an 
important one, of what the agency does, but it should not over- 
whelm him so problems emerge elsewhere. 

Senator Isakson. Well, my hope was that the answer would have 
been that whomever the next Commissioner is, he or she should 
immediately request an investigation of the findings of the audit to 
determine if there were violations, if there were, who authorized 
them, and, if they were authorized, who actually carried them out. 

Because to me the one thing that we have never gotten to the 
bottom of in this is what the chairman referred to at the beginning 
of the hearing, and that is who, what, where, and when. Only when 
we do that, only when those answers to those questions take place, 
can you begin the process of restoring the confidence of the Amer- 
ican people in the Internal Revenue Service. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator. 

I think Senator Cornyn is next. 

Senator Cornyn. Thank you, Mr. Chairman. Mr. Chairman, I 
want to thank you and Senator Hatch for convening this hearing 
in a strong bipartisan way and in accordance with the finest tradi- 
tions of the Senate. This is a very important issue, as we all know, 
and without regard to party affiliation or stripe or ideology. 

If we cannot trust the IRS to perform its functions impartially 
and in accordance with the rule of law, the confidence of the Amer- 
ican people will be shaken to its very core. So, this is very impor- 
tant, and I want to say “thank you” for that. 

Mr. Miller and Mr. Shulman, as you know, in 2011 and 2012 I 
began to receive complaints from my constituents in Houston, TX, 
Waco, and San Antonio, from organizations like the King Street 
Patriots, True the Vote, the San Antonio Tea Party, and the Waco 
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Tea Party, asking me to assist them to inquire why the IRS was 
taking a particularly aggressive posture with regard to their appli- 
cations for tax-exempt status. 

I share Senator Hatch’s and others’ comments and concerns 
about the denials that have occurred over the course of time that 
any targeting was taking place, when we now know that that tar- 
geting was in fact taking place. 

Mr. Miller, you started your testimony by apologizing. Mr. 
Shulman, I wonder if you have any words of apology for my con- 
stituents and others who feel like the public trust has been violated 
by the IRS? 

Mr. Shulman. You know, I am deeply, deeply saddened by this 
whole set of events. I have read the IG’s report, and I very much 
regret that it happened and that it happened on my watch. 

Senator Cornyn. Is that an apology? 

Mr. Shulman. To your constituents? I do not know the details 
of your constituents. I do not know what happened to them. I did 
not, you know, look at particular constituent and taxpayer matters. 
I mean, as a general principle as the IRS Commissioner, I did not 
touch individual cases, and I certainly did not touch cases that in- 
volved political activity. So, if I knew the details of it, I could give 
you an answer. 

Senator Cornyn. So it is not your responsibility. 

Mr. Shulman. I 

Senator Cornyn. The buck does not stop with you. 

Mr. Shulman. I certainly am not personally responsible for cre- 
ating a list that had inappropriate criteria on it, and what I know, 
with the full facts that are out, is from the Inspector Ceneral’s re- 
port, which does not say that I am responsible for that. With that 
said, this happened on my watch, and I very much regret that it 
happened on my watch. 

Senator Cornyn. Well, I do not think that qualifies as an apol- 
ogy. It qualifies as an expression of regret, which I think is well- 
deserved. 

But beyond just the question about the particular activities here 
that the Inspector General has discovered and which we are all 
now becoming acquainted with, I had a question, Mr. Shulman, 
about what you talked about earlier in your testimony as the core 
function of the IRS. 

When I think about the core function of the IRS, it is to collect 
the revenue that the Federal Government needs in order to func- 
tion, but it seems like, over the years, that the Congress has given 
the IRS additional responsibilities, for example, to police political 
activity and speech, and now to implement Obamacare. 

I believe you mentioned there are some 90,000 employees in the 
IRS. Would you share my concerns that the IRS has deviated from 
its core function and should be reformed to focus on that core func- 
tion and perhaps not be given these other additional responsibil- 
ities until it can get its house in order? 

Mr. Shulman. I guess what I would say is, the IRS is tasked 
with the responsibility of administering the Nation’s tax laws, and 
over the years the Nation’s tax laws have been used for more and 
more things. 
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So I think I would defer to Congress to decide what it wants to 
use the tax code for and whether it wants the IRS to do all of the 
functions in the tax code. But as long as the IRS is given that re- 
sponsibility, I think the obligation of the agency is to do it to the 
best of its ability. 

Senator Cornyn. Mr. Chairman, I know my time is almost over. 
But I would just say I a^ee with your comments that you started 
out with in saying that, if we need a clarion call to Congress that 
we have asked the IRS to do much more than its core function, and 
now to get involved in things like policing political activity and 
speech, and now implementing Obamacare, it is not all that sur- 
prising that these kind of problems have arisen given the discretion 
that mid- and low-level individuals have and the lack of proper 
management practices. 

So I think this is a great opportunity not only for us to get to 
the bottom of what happened here, but also to address tax reform 
in a way that returns the IRS to their core function and gets them 
out of policing political speech and other activities. Thank you. 

The Chairman. Thank you. Senator. 

I think you are next. Senator Thune, from my understanding. 
Oh, I am sorry. I was out when you spoke. 

Senator Portman, you are next. 

Senator Portman. Thank you, Mr. Chairman. 

Let me just say I also had a tele-town hall meeting last night. 
My colleague from Georgia talked about it. We had about 25,000 
people on at any one time. The questions were coming in from Re- 
publicans, from Democrats, from Independents, all saying the same 
thing, which was outrage. The outrage being expressed was that, 
at the very least, the IRS ought to have an even-handed and a fair 
administration of our tax laws, given the power of the agency. 

Mr. Miller, in response to concerns expressed by grassroots orga- 
nizations around Ohio, as you know. Senator Hatch and I, joined 
by eight of our colleagues, sent a letter to the IRS on March 14, 
2012. You responded to that letter. 

I just want to tell you why I joined Senator Hatch on this letter. 
The Portage County Tea Party of Ohio was asked to print out every 
posting it had ever made on its Facebook page and to turn over the 
names of every person who had ever spoken at a meeting. I 
thought that was really odd. 

The Ohio Liberty Township Tea Party was hit with 94 exhaus- 
tive follow-up questions and demands for information in March of 
2011 in response to their January application. Demands included 
resumes of all past and present employees, all social media posts. 

One question actually asked specifically about any connection 
with an individual who does not live in that county, actually lives 
in my home county, and was involved in another Tea Party. So 
they were trying to find out about an individual who had no con- 
nection with that Tea Party. Kind of scary. 

The Ohio Liberty Coalition was hit with similar questions/ 
concerns. Its application was delayed by over 2 years. The Shelby 
County Liberty Group sent me this letter they got from the IRS. 
It contains, as Mr. George has talked about earlier, inappropriate, 
irrelevant questions, and they were also given 3 weeks, 21 days, to 
respond. These are individuals who were asked to come up with 
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tons of information in a short period of time, much of which was 
difficult for them to compile. So they contacted me. 

For instance, they wanted to know the names of every person in 
the organization, the amount of time they spent at particular 
events. They wanted to know detailed contents of speeches, forums, 
names of speakers, panels, so on and so forth. So that is why we 
wrote the letter. Our letter asked for the IRS to give us “assurance 
that this recent string of inquiries is consistent with the IRS’s 
treatment of tax-exempt organizations across the political spec- 
trum.” 

So the letter was very specific. There was no question what we 
were asking. The letter specifically asked “when and on what basis 
does the IRS require a 501(c)(4) to make disclosures beyond the 
standard information, and what objective criteria are used to iden- 
tify applications for greater scrutiny?” These questions go to the 
heart of political allegations that we were hearing about. 

So let me ask you, Mr. Miller. Did you receive and read that let- 
ter on March 14? 

Mr. Miller. I do not know when I — I read it at some point. 

Senator Portman. Did you receive that letter and read it? 

Mr. Miller. At some point, yes, sir. 

Senator Portman. Did you think the allegations described in the 
letter, what we called the “serious implications of discriminatory 
enforcement” were alarming? 

Mr. Miller. I was aware already of the problems that were oc- 
curring in those letters, and I was in agreement that they 
seemed 

Senator Portman. You were aware before the March 14th letter 
that this was occurring? 

Mr. Miller. In the same time frame, sir. 

Senator Portman. I did not realize that. So you knew before the 
March 14th letter that these serious allegations were out there. 

Mr. Miller. Well, sir, I think 

Senator Portman. And you testified on or about 

Mr. Miller. I think it 

Senator Portman [continuing]. March 23rd. 

Mr. Miller. Okay. I am sorry. 

Senator Portman. You have 

Mr. Miller. I thought there were things in the newspapers as 
well. 

Senator Portman. You have testified that on or about March 
23rd, 9 days after receiving our letter, that you asked Nancy 
Marks, who is the Senior Technical Advisor for Tax-Exempt and 
Government Entities, to “lead a team and take a look at what was 
going on based on these allegations.” Is that correct? 

Mr. Miller. I did. 

Senator Portman. And you testified that Nancy Marks reported 
back to you on May 3rd with the revelation that political criteria 
had in fact been used to target certain 501(c)(4) applicants. In fact, 
you said today that that 2012 briefing included much of what is 
outlined in the IG report by Mr. George. 

So for 6 weeks, from March 23rd when you sent your team down 
to Cincinnati to find out what was going on to May 3rd, you did 
not bother to ask for any kind of interim report or updates from 
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the team that you had tasked with investigating these serious alle- 
gations? 

Mr. Miller. No, sir. I do not believe I did. 

Senator Portman. So you sent a team off and, for 6 weeks, you 
did not ask them what was going on, never heard from them? 

Mr. Miller. I do not recollect that I did that one way or another, 
sir. I mean, you are — the implication is that this was a pretty short 
time frame, sir. 

Senator Portman. Six weeks? So you are finding out about these 
very serious allegations, you are sending the team out, and for 6 
weeks you never hear back from them, never have the curiosity to 
ask them what is going on? 

Mr. Miller. Well, the allegations, sir, we had handled. We had 
looked at those letters. They seemed over-broad to us. We gave peo- 
ple more time. We pulled back the donor list requests. And by the 
way, the donor list requests, sir 

Senator Portman. Well, no. You had not acted yet. This was still 
going on during this period. I am talking about between March 
23rd and May 3rd. 

Mr. Miller. There are two pieces here, sir. One is what I found 
out on May 3rd. The letters we acted on immediately. We tried to 
get people more time. And I think if you talked to your folks, that 
is going to be what they are going to say. We pulled back the 

Senator Portman. So, you did not even bother to hear back from 
them for 6 weeks — ^you responded to our letter on April 26th — and 
you did not bother to ask them if anything was wrong before you 
chose to respond to our allegations? In other words, on March 26th, 
with assurances that nothing was wrong to us, you did not even 
wait to hear back from this team that was investigating these alle- 
gations? You chose to respond without the information? 

Mr. Miller. No. I responded to the questions that were asked, 
and they were all about the donor list, and they were responded 
to correctly and truthfully. 

Senator Portman. No. Remember, this is the letter I talked 
about earlier, where we asked specifically about whether there was 
political targeting. It was very clear what we were asking about. 
You sent a team out to go investigate it. The team takes 6 weeks. 
You respond to us on April 26th, which is a week before you appar- 
ently heard back from them, and you did not bother to get the re- 
port from them before you responded to us. Is that accurate? 

Mr. Miller. I do not know whether I purposely did that or not. 
I do not think I did, sir. Bottom line is, I answered the questions 
I thought were being asked, and I answered them truthfully, sir. 

Senator Portman. So you did not bother to check with the team 
investigating these charges whether issues remained before assur- 
ing me. Senator Hatch, and others in your April 26th letter that 
the IRS applies greater scrutiny to 501(c)(4) applications based on 
only, you said, individualized consideration? In other words, no po- 
litical criteria whatsoever. 

Let me ask you this 

The Chairman. Senator 

Senator Portman. We have learned today that the IG report 
says that the Office of Chief Counsel was aware of political tar- 
geting as early as August 2011. Did you consult the Chief Counsel 
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in the course of responding to Mr. Hatch’s and my letter, the May 
14th letter? 

The Chairman. Five-second answer. 

Mr. Miller. I do not know that. 

The Chairman. All right. Thank you. Thank you, Senator. 

Senator Portman. Thank you, Mr. Chairman. 

The Chairman. Next on the list is Senator Toomey. I might say 
that there is a vote going on. Senator Hatch has gone over to vote 
and will come right back. I plan to have another round of questions 
afterwards. 

Senator Toomey. Thank you, Mr. Chairman. 

First, a quick point. A number of my colleagues have seemed to 
be upset about the fact that some Americans choose to exercise 
their First Amendment rights anonymously. I would remind us all 
that perhaps some of the most important and influential works of 
political advocacy ever done in the history of the Republic were the 
Federalist Papers, which were written anonymously under pseudo- 
nyms. 

I would also point out that, whatever one thinks of how the 
Treasury rule implementing the 501(c)(4) standards has been de- 
veloped over the decades, how it is written, has absolutely nothing 
to do with the IRS decision to use ideology as a basis for imposing 
unnecessary, inappropriate, and extra screening on people seeking 
501(c)(4) status and other matters. 

Let me ask Mr. Miller — I just want to be very clear and follow 
up on the line of questioning from Senator Isakson. So we are sit- 
ting here in May of 2013. At this point, do you know who it is who 
initiated the policy of establishing these ideological criteria for cre- 
ating this additional level of screening for applicants for 501(c)(4) 
status? 

Mr. Miller. I think — I mean, it happened twice. The second time 
it happened, I do not believe there is clarity on that. The first time, 
I think there is more clarity on that. 

Senator Toomey. So who was it? What is the name of the person 
who did that? 

Mr. Miller. I can give you the name. I would be glad to respond 
to that, but I do not know off the top of my head. 

Senator Toomey. I think that it is important that we understand 
who did that, that we know exactly who did. Who ordered that it 
be stopped, which I believe occurred in July of 2011? 

Mr. Miller. According to the IG report, Lois Lerner. 

Senator Toomey. According to — so you do not have any knowl- 
edge of that, other than the IG’s report? 

Mr. Miller. I believe that that is the way it happened, yes, but 
I am not — I believe that is the case. 

Senator Toomey. And then who ordered that it be resumed? Al- 
though using slightly different words, the same idea was resumed 
in May of 2012. 

Mr. Miller. I believe I indicated, and I think the IG concurs, 
that that is less than clear. 

Senator Toomey. So why is that less than clear even now? I 
mean, these are people who reported in a direct chain to you. You 
were the Deputy Commissioner for Services and Enforcement. Re- 
porting to you, if I understand correctly, was Sarah Hall Ingram, 
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the Acting Commissioner for the Tax Exempt and Government En- 
tities Division; the Director of Exempt Organizations, Lois Lerner, 
reported to her. Isn’t there somebody in this chain of command — 
well, let me put it this way. Who in this chain of command ought 
to know who was initiating this inappropriate activity and reiniti- 
ating it? 

Mr. Miller. So, somebody should have known. There is no ques- 
tion about that. And now there are processes in place that have 
made it clear exactly who has the ability to either start this listing 
or modify the listing. At the time, those controls were not in place. 

Senator Toomey. So, you said somebody should have known, but 
clearly there is a chain of command, there is an organizational 
structure here. There are people who are responsible. I mean, 
should it have been Lois Lerner? Should it have been Sarah Hall 
Ingram? Should it have been yourself? Who ought to be responsible 
for making sure that this important function is being carried out 
properly? 

Mr. Miller. So, I think that, under the current management 
chain, it has been determined that the Director of Rulings and 
Agreements, which is even below Lois, has control of that listing. 

Can I clarify one thing, sir? I think, you know, Sarah Ingram’s 
name has been used several times here already. She has been 
thrown into this, and I do not know that that is a fair thing. We 
should check the time line. I do not believe she was working in 
TEGE during the time that is being discussed here. 

Senator Toomey. Okay. Well, I have not accused her of anything, 
although I was under the impression that she was the Acting Com- 
missioner in this regard during this time period. 

I would just say that if we believe that we still, sitting here 
today, do not even know who was responsible for the decision to re- 
sume a completely inappropriate activity that had been ceased, I 
do not know how we could come to the conclusion that this is not 
politically motivated. We do not even know who made the decision. 

How do we know what motivated that decision? And, on the face 
of it, it certainly appears that it is completely politically motivated. 
To the best of my knowledge, there was no criteria identifying left- 
of-center organizations as deserving special scrutiny, like using the 
words “progressive” or “99 percent” or “Occupy Washington.” None 
of that was ever part of the criteria. 

So, given the obvious one-sided nature of these criteria and the 
fact that we still do not know — Mr. Chairman, I would just suggest 
that what we need to do is to bring before this committee some 
people who might actually know the answers to these questions 
about who actually decided that this was a good idea, who decided 
that we ought to resume this after the initial malfeasance was 
ended. But it is frustrating to have no answers for a hearing like 
this. 

The Chairman. Thank you. 

Erankly, I apologize. Can you come back. Senator? 

Senator Bennet. I cannot. 

The Chairman. You cannot? 

Senator Bennet. Could I just take 2 minutes? 

The Chairman. All right. Go ahead. 
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Senator Bennet. I want to actually begin, in my 2 minutes, 
where Senator Toomey ended. The IG has said he does not know 
who made the decision to resume, the IRS Commissioner does not 
know who made the decision to resume. I mean, did you ask these 
questions? What did the people in Cincinnati say about who made 
the decision, or what did people in Washington say about who 
made the decision? It just seems impossible that we do not know 
that answer. 

Mr. Miller. So, I did ask in May. I was told a name, and it 
turned out that they did not think that was the correct name. 
So 

Senator Bennet. Was that a name of somebody in Ohio or the 
name of somebody 

Mr. Miller. It was the name of a group manager in Ohio. 

Senator Bennet. I do not know how we get to the bottom of it, 
but I think somebody needs to be able to answer that. It does not 
seem like it is asking too much. 

Mr. Miller. I did ask, sir. 

Senator Bennet. I think we should ask again. If the IRS will not 
do it, I think we need to do it. This is the last thing, and I will 
close on this, Mr. Chairman, because I know time is short and I 
do not want either of us to miss the vote. 

Mr. Shulman said a few times that the IRS has been given a dif- 
ficult job to do. No doubt that is true. I think in this case we did 
not give the job. I think that the regulation that the Treasury 
wrote or whoever wrote it 50 years ago simply is not consistent 
with the law as it has been written, so I would argue that the 
agency has taken on the task. 

Since you are all three lawyers and you have all worked in this 
area, I would ask you whether you think the regulation as written 
reflects the spirit — not even the spirit, the language of the statute 
as it is written with respect to (c)(4)s. Does anybody here want to 
defend the way the language is written? 

Mr. Miller. So let me start. I am not going to defend it or attack 
it. It is what the regulation is, and, as the administrator, that is 
what we would do. 

Let me note one thing, though. If we were to modify it — and we 
should be open to the conversation, and obviously Treasury’s policy 
folks would be key in this. If we were to modify it, we might still 
be in the same place where we have to determine, you know, how 
much political activity needs to be done, even under an “exclu- 
sively,” because it might not be 100-percent you cannot do it, it 
might be X-percent. Even there we would have a hard time parsing 
what is politics, what is not, what is an issue ad versus education. 
These are very difficult tasks. 

Senator Bennet. Does anybody else want to defend it? 

Mr. George. I do not want to defend it, sir, no. 

Senator Bennet. I think with good reason. 

Thank you, Mr. Chairman. 

The Chairman. All right. The committee is in recess for about, 
I am guessing, 10, 15 minutes. 

[Whereupon, at 12:20 p.m., the hearing was recessed, recon- 
vening at 12:28 p.m.] 

Senator Hatch [presiding]. We will call on you. Senator Casey. 
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Senator Casey. I want to thank the ranking member for the op- 
portunity, and I want to thank both the ranking member and the 
chairman for calling this hearing. I know we had a brief break for 
the vote. 

I start, in terms of my questions, by setting forth a predicate 
based upon two things. One is the IG’s report, which is, right now, 
I would say the only, or the main, body of evidence we have about 
what happened here, number one. 

Number two, beyond what the law requires, beyond what the IRS 
Code or any regulations provide, I think there is a larger question 
that a lot of Americans are angry about or struggling with or per- 
plexed by, and that is sometimes the sense that people in Wash- 
ington do not get it, that people in Washington do not have a sense 
that their work is not just important in terms of the policy, but 
that they are appointed or elected to office to be servants. 

I would have to say, listening — and I have been here for virtually 
every minute of this hearing — I wish there was more of a sense of, 
frankly, outrage or at least more contrition being demonstrated by 
both you, Mr. Shulman, and you, Mr. Miller, in light of what has 
happened here, because, in my experience, whether it is an elected 
official, an appointed official, or a public agency, when something 
goes wrong, it is as if you had something that fell on the ground 
and shattered. 

The one question that we all have is whether or not rebuilding 
substantial public confidence in the IRS is going to be putting back 
three or four pieces together or whether it has been so shattered 
that it will take many, many years to rebuild that confidence. So 
that is the predicate that I start with. 

I also point to, in the report in Appendix V, an organizational 
chart, which I do not need to hold up. I think most Americans have 
seen these. This is page 29 of the report. It starts at the bottom, 
where you have Program Manager, Determinations Unit, and then 
you have the Program Manager, Determinations Specialist, both lo- 
cated in Cincinnati, OH. 

At the next level you have a Director of Rules and Agreements 
in Washington, at the next level Director of Exempt Organizations 
in Washington, at the next level the Acting Commissioner for Tax 
Exempt and Government Entities, and then you get to the Deputy 
Commissioner level, which, Mr. Miller, I guess, is where you began 
in September of 2009, is that correct? 

Mr. Miller. Yes, sir. 

Senator Casey. And that was while, Mr. Shulman, you were in 
fact the Commissioner of the IRS, is that correct? 

Mr. Shulman. Yes. 

Senator Casey. And then you turn to — or I turn to page 7 of the 
report. By the way, on page 6, IRS Policy Statement 1-1 talks 
about promoting public confidence and being impartial, which is ob- 
viously part of what the crux of the problem is here. 

But I am looking at page 7 of the report. I would just note for 
the record, this is in the first full paragraph, maybe the second 
sentence: “The Determinations Unit developed and implemented 
inappropriate criteria in part due to insufficient oversight provided 
by management.” So that is a management failure, as clear as can 
be. 
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It says in that same paragraph, “Inappropriate criteria remained 
in place for more than 18 months. Determinations Unit employees 
also did not consider the public perception of their conduct.” Then 
finally, “The criteria developed showed a lack of knowledge by the 
individuals in that unit.” 

Later, on the same page, it talks more about the management 
failures. So, when you consider that evidence of a management fail- 
ure and you look at the organizational chart, which goes right up 
to both of you in your positions at the time, I have to ask you a 
couple of questions. 

It is pretty clear from the report and the record that you can al- 
most look at this problem as what happened prior to January of 
2012 and what happened after, or you can move the line back and 
say, well, why don’t you look at July of 2011? But we know that 
in August of 2011 is when the problem started. 

These criteria were issued and used from that point forward. 
July of 2011, 11 months later, the criteria changed. I guess at that 
point management would have thought that the ship was on the 
right course. Then we find out in January of 2012 the criteria 
changed back. 

I guess the basic question I have for both of you is, is it your tes- 
timony that you took no actions to rectify what happened after Jan- 
uary of 2012 because you did not know about it? Is that your testi- 
mony, Mr. Miller? 

Mr. Miller. When I knew in May of 2012, I took action. That 
was the first I knew. 

Senator Casey. Mr. Shulman? 

Mr. Shulman. Yes. The first time I remember knowing about 
this was in a conversation with Mr. Miller, and, at or about that 
same time, he told me that he was taking action. The list had been 
corrected, and so, yes. 

Senator Casey. Well, I would assert that the fact that you did 
not know it was a management failure of some kind, and I would 
hope that the IRS at this point, when you have nine recommenda- 
tions that the administration says are going to be implemented, 
that those recommendations be implemented expeditiously. 

I realize that you do not have a direct impact on that any longer, 
but I think the American people need to hear, Mr. Shulman, more 
of what you expressed after about 90 minutes here in answering 
Senator Cornyn’s question about, at a minimum, a sense of dis- 
appointment and contrition as opposed to, we did not know and, I 
think, an attitude that only makes the problem worse. I know I am 
limited on time, but I will try on the second round, maybe. 

The Chairman. Thank you. Senator. 

Senator Cantwell? 

Senator Cantwell. Thank you, Mr. Chairman. I want to make 
it clear at the outset I really do believe that we need clarity in our 
tax-exempt status on 501(c)(4) organizations, and we need that 
clarity, Mr. Chairman, as soon as possible. I think that is a major 
issue. 

But I have a larger issue, which is just understanding at the 
IRS, Mr. Miller, what exactly exists today as a prohibition against 
investigating people, investigating organizations, targeting organi- 
zations based on political or religious or any other social issues. 
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Mr. Miller. So we would have two different areas. One is the 
determinations letter area, where we had issues this time. We have 
elevated to an executive level either the creation of a list or the 
modification of a list, and the list will not have names on it. The 
list will have what it has today. 

Senator Cantwell. No, no, no. I am asking a larger question 

Mr. Miller. I am sorry. 

Senator Cantwell [continuing]. Which is, what rule, what regu- 
lation, what statute is in place that prohibits an employee of the 
IRS from targeting people for either political, social, or any kind of 
personal reasons, and what are the safeguards? 

Mr. George, in response to my colleague from South Dakota, 
mentioned the criminal code section that applies to revealing or 
disclosing personal information, but I am asking, where is there a 
bright line at the IRS? 

Because what I think happened here is that somebody saw a 
gray area, and, instead of addressing the gray area — ^because it is 
clear Director Lois Lerner made an attempt to go back and give 
guidance when it was not there and then did not take action, and 
then more problems ensued. 

So my question is, I do not think that gray areas, whether they 
are in our national security and this media shield issue, or in this 
issue with the IRS, can be seen as a green light. Gray does not 
mean there is a green light to go ahead and use these powers of 
information to go on fishing expeditions. 

So what I want to know is, does the IRS, either by law, by inter- 
nal process, have something on the books right now that says you 
cannot target people for political or religious or other social 
issues — within the IRS? 

Mr. Miller. So I have to — forgive me. Senator. I have to go back 
and check on whether there is something specific on that. There 
are general rules of conduct that would indicate that you should 
not do anything that even gives the appearance of that type of ac- 
tivity, but I am unsure, and we would have to come back and let 
you know whether there is something specific, statutory or regu- 
latory, in that area. 

Senator Cantwell. Mr. George, do you have any idea? 

Mr. George. The Restructuring and Reform Act delineates a 
number of, they call them the Deadly Sins, the 10 Deadly Sins. 
One of them is the revealing of tax information willfully to harm 
a taxpayer. So it is my understanding that that is one, while ad- 
ministrative in nature, that does not have any criminal penalties 
associated with it, but could result in the removal from the position 
of the IRS employee. 

Senator Cantwell. But that is revealing that information to 
some outside organization? 

Mr. George. It is the misuse of that information, actually. And 
so, how that is 

Senator Cantwell. In this case, could this be seen as misuse of 
information? 

Mr. George. In theory, it could be interpreted that way. Senator. 

Senator Cantwell. Well, I think it is clear that we need a very 
clear statute here. If it was not the intent that these things hap- 
pened, certainly the perception is that this could have been the in- 
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tent. I agree with my colleagues that we have to have a very clear 
system here, that the American people need to know that this kind 
of targeting for political purposes does not happen and will not he 
tolerated, and that people would lose their jobs over that. 

Mr. Miller, the fact that you do not know whether this existed, 
it says to me that the bright line was not bright enough. The 
minute there was a gray area, the counterbalance should have been 
someone saying this could be perceived as targeting an organiza- 
tion for political purposes, it is wrong, this is a violation of our or- 
ganization, and they should have gone back and should have cre- 
ated a different — a very, very different process. I worry, in an infor- 
mation age with too much information in large organizations, that 
people have to get this point. 

So, Mr. Chairman, thank you. But I also do believe that the 
501(c)(4) status issue needs to be resolved as quickly as possible as 
well. 

Thank you. 

The Chairman. Thank you. Senator. 

Senator Carper? 

Senator Carper. Thank you. Gentlemen, thank you for joining us 
today. Listening to this testimony today, Mr. Chairman, I am re- 
minded of something I learned a long time ago as a Navy ROTC 
midshipman, when they tried us in leadership training. They told 
us about the responsibilities and expectations of the commanding 
officers, whether it is a ship or an aircraft carrier — a ship, sub- 
marine, aircraft carrier, or a squadron. 

If a ship ran aground in the middle of the night, if it is 2 in the 
morning and someone else was the officer of the deck, we hold the 
commanding officer of the ship responsible. The captain of the ship 
is responsible. 

The captain of the ship is expected to stand up and take respon- 
sibility and say, “This happened on my watch. I may not have been 
on the deck, I may have been sound asleep, but I am responsible.” 
I think one of the things that is so frustrating here is that — just 
a reluctance to assume responsibility. 

Mr. Shulman, my understanding is you were not nominated to 
serve in this role by President Obama, but you were nominated by 
former President Bush. Is that correct? 

Mr. Shulman. Correct. 

Senator Carper. And when were you nominated? 

Mr. Shulman. I was nominated in either — I think the end of No- 
vember, maybe the beginning of December of 2007. 

Senator Carper. 2007. 

Mr. Shulman. Right. 

Senator Carper. When I was elected Governor, we went off to 
new Governors school. Actually, one of the people who was one of 
my mentors there was your dad. Senator, then Governor Casey. 
One of the lessons I learned at new Governors school in 1992 as 
a new Governor was, when you make a mistake, do not drag it out 
for a day or a week or a month. Admit it, take responsibility, and 
say, “We are going to fix this problem” and move on. 

I think one of the frustrations for us is your reluctance, maybe 
unwillingness, to say, “This happened on my watch.” I think with 
the reporting of the chain of command, as I understand it, from 
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Cincinnati, it flowed up through Mr. Miller then directly to you. So 
I would just leave that at your feet. 

That is a disappointment to me. I think it is one of the things 
that is going down hard with my colleagues, and I think the Amer- 
ican people. We want somebody to take responsibility, to apologize, 
to say, “This happened on my watch,” and then to move forward. 

I would note, we do not make the job of the IRS easy, the people 
who serve on this committee, the people I serve with in the Senate. 
We make it hard, where we have a hugely complex tax code, volu- 
minous. We make changes. We delay passing legislation right up 
until it is time to file for taxes. We do not make the job easy, we 
make it difficult. 

One of the areas where I think we actually made it pretty 
straightforward is with respect to 501(c)(4)s, these tax-exempt or- 
ganizations. As I understand it, in the actual code we say that 
these 501(c)(4) nonprofit organizations, their activity must be, I 
think, “exclusively” — exclusively — “for social welfare.” “Exclusively” 
is a quote out of the code, and I think “for social welfare” is a quote 
out of the code. 

It does not say anything about giving tax-exempt status for any 
political activity; it says “exclusively for social welfare.” Now, how 
we ended up in this situation, where we are extending tax-exempt 
coverage to these entities that are clearly not exclusively for social 
welfare — and actually to me it looks like a lot of what they are 
about is affecting elections and weighing in on elections. It would 
be a lot easier for the IRS if we just go back to the code, and where 
its says they have to be exclusively for social welfare, let us make 
sure that they are. 

Let me just ask you all to respond to that, starting with Mr. 
George, please. 

Mr. George. Senator, I believe you were here, or may not have 
been here 

Senator Carper. Yes, I have been in and out. We have another 
hearing going on on the tax code. The folks from Apple are before 
the Permanent Subcommittee on Investigations, so there is actu- 
ally some overlap there. 

The Chairman. Yes. This is tax day. 

Senator Carper. It really is. 

Mr. George. Well, the Secretary has delegated tax policy ques- 
tions to the Assistant Secretary for Tax Policy. And, as this is a 
tax policy question, sir, I am going to have to defer on that. 

Senator Carper. Yes. Mr. Miller, would you respond, please? 

Mr. Miller. I will. But first I — and I am sorry that Senator 
Casey is gone. I opened my statement with an apology, sir, and I 
do apologize. And, you know, what happens on my watch, whether 
I did it or not, is like that commanding officer. I am responsible. 

Senator Carper. Good. Thank you. 

Mr. Miller. So I just want to state that, sir. 

Senator Carper. I appreciate that. 

Mr. Miller. On this 

Senator Carper. You know, I did not mention you when I was 
talking about that. But go ahead. 

Mr. Miller. We have talked a little bit about this issue today, 
and that is, you know, the regulations interpret “exclusively” as 
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“primarily.” That puts us into a difficult place of figuring out what 
is in and outside of the (c)(4) work. 

I do think it makes sense to take a look at it. I do not know that 
we will he in a better place after looking at it, because we will still 
have to figure out what falls within even the “exclusively.” Is it 10 
percent? Is it 15 percent? Is it 20 percent? We will still have that 
problem. But it is clear that the world has changed since 1958, or 
whenever it was that we did that regulation, and it does make 
sense to take a look. 

Senator Carper. Yes. 

Mr. Shulman? 

Mr. Shulman. I do not have anything to add to what I said be- 
fore, that I think it is incredibly difficult for the IRS to administer 
the current regulations on the book and I think it is well within 
the purview of this committee and Congress to take a look and be 
very clear. If Congress is not going to act, I think it is well within 
the purview of the Treasury to take those actions. 

Senator Carper. Good. 

Mr. Chairman, can I ask one more quick question, if I could? And 
you do not have to get into this, but I just want to put it before 
you. Do you know if the IRS has investigated whether Priorities 
USA or Crossroads GPS are primarily social welfare organizations 
or political in nature? Do you all know if that has been done? 

Mr. Miller. So I think, sir, that would be 6103 information that 
we would not be able to speak to publicly. 

Senator Carper. All right. Thanks very much. 

Thanks, Mr. Chairman. 

The Chairman. Well frankly. Senator, that is the question I was 
going to ask. You know, these are the two 800-pound gorillas in the 
room that have not been addressed, that is. Priorities USA and 
Crossroads GPS. They are the ones that spent a lot of money buy- 
ing TV ads and influencing campaigns, apparently. 

There is not a lot of evidence thus far — correct me if I am 
wrong — that some of the organizations that were investigated by 
the Cincinnati office clearly spent a lot of money for political pur- 
poses. I do not know. That has not really come out here, as near 
as I can tell. So what about Crossroads? What about Priorities 
USA? 

I mean, it is obvious to you, it should be as Commissioners, that 
a lot of money is being spent under the rubric of 501(c)(4), a lot. 
I am wondering what you did about it, because that is where the 
abuse apparently is. That is where it seems to be in terms of dol- 
lars. I say “apparent” but I do not know if it is a fact. 

But what have you done about those two organizations and simi- 
lar organizations that look like they are spending a lot of money? 
You watch TV ads, you see these 501(c)(4)s. You know what is 
going on. You both know what has been going on. What do you do 
about it? I will start with you, Mr. Shulman, because you were 
there first. 

Mr. Shulman. Yes. So let me repeat what my former colleague 
said, that all this is 6103 information, so, if I had any information, 
I could not have a discussion about this in an open forum. 

Let me also say that, as Commissioner, I did not get involved in 
a single case with a 501(c)(4) that I can remember, and it was a 
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general policy that I would not. I think it is inappropriate actually 
for a presidential appointee, regardless of which party they are ap- 
pointed by, to be getting involved in cases where the scrutiny and 
the decisions have to be made around political activity. 

Finally, I would just say, you know, sitting there as Commis- 
sioner, you mentioned the letter to me, Mr. Chairman. There were 
letters coming elsewhere. I will go back to what I said before, 
which is, the IRS has been put in a very difficult situation when 
it is trying to administer the tax code, serve Americans, get refunds 
out, serve businesses. 

The Chairman. I understand. I understand. 

But back to the question. I understand 6103, and frankly there 
is a way you could tell me — not here in this forum — taxpayer infor- 
mation. That is what 6103 provides, in part. 

But I am asking another question. That is, what was your policy 
with respect to organizations of this size? I am not asking specifi- 
cally about Crossroads right now, I am not asking specifically 
about Priorities USA. I am asking what, if anything, did you do as 
Commissioners to see if the law is properly being implemented? 

Mr. Miller. So, I can start on this, sir. I mean, I think on given 
cases, and even on the discussion, it makes all the sense in the 
world for you to come forward and ask us in a 6103 context, and 
that is the way we could answer 

The Chairman. I am asking general policy. I am not asking for 
specific taxpayer 

Mr. Miller [continuing]. And we can come back and let you 
know that there are examinations under way and the determina- 
tion letter processes are under way. 

The Chairman. Have you focused on these larger organizations? 
I am not asking you to name any, I am asking about a policy. 

Mr. Miller. There is no policy to aim one way or another on or- 
ganizations; it is what comes through. I cannot really speak to 
what 

The Chairman. But it looks like the Cincinnati office was focus- 
ing on, it seems, smaller organizations that may or may not have 
been spending money to influence campaigns. I do not know. I do 
not know what the Inspector General — let me ask the Inspector 
General about that. To what degree have the 298 or the 96 or the 
remaining 202 been involved in political activities? 

Mr. George. Senator, we will be engaging in a review of the 
IRS’s handling and oversight of this very issue as to whether or not 
these organizations have engaged in 

The Chairman. So you do not know? 

Mr. George. I do not have it at the ready sir, but we will supply 
that for the record. ^ 

The Chairman. But have you been asking that question? 

Mr. George. Yes, we are starting the audit, sir. We have not yet 
posed the question. 

The Chairman. So again, let me ask, to what degree has the IRS 
exercised a little common sense here and said, holy mackerel, we 


^TIGTA plans to initiate an audit to review the Exempt Organizations function’s oversight 
of sections 501(c)(4)— (c)(6) organizations potentially participating in political campaign interven- 
tion. We do not know at this time how many of the 298 organizatons are actively engaging in 
political campaign intervention. 
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have to look at some of these organizations in the wake of Citizens 
United and see if there should be a change? 

To what degree did the IRS ask itself that question, either at the 
Commissioner level, sub-Commissioner, anywhere? Anywhere? It 
does not take rocket science to know what is going on here. I am 
not targeting conservatives, not targeting liberals. I just want them 
enforcing the law here. So why didn’t somebody in the IRS, or did 
somebody in the IRS, think about this and try to do something 
about it? 

Mr. Miller. I think, sir, that we do have an exam program 
under way that we would be glad to walk you through. We do have 
the determination letter process. You should not assume that all 
the cases in the determination process that we are talking about 
are of either one political affiliation or another. 

The Chairman. All right. Let us go beyond the assumption. To 
what de^ee are there other cases that you, the IRS, are looking 
at in addition to those we have identified in the TIGTA report? 

Mr. Miller. I would have to come back to you on that, sir, but 
we have — we have examinations 

The Chairman. Is it several? Many? 

Mr. Miller. I do not know whether there — I do not have a sense, 
sir. I 

The Chairman. You do not have a sense? 

Mr. Miller. I believe there are 50 to 100, but I could be abso- 
lutely wrong. So, rather than throw a number out there, sir, let us 
come back to you. 

The Chairman. All right. 

Commissioner Shulman, what is your sense? 

Mr. Shulman. I have not been at the IRS for 6 months. I do 
not 

The Chairman. No, no. When you were 

Mr. Shulman. I do not know what is in the pipeline. 

The Chairman. No, no. When you were Commissioner, these got 
comfort letters on your watch. 

Mr. Shulman. I mean, my sense is very similar to Mr. Miller’s, 
that there is an examination program under way, that there is — 
or at least, you know, was under way — that groups were being 
looked at, and these cases were being worked. 

The Chairman. All right. 

Mr. Shulman. That is the sense I have. 

The Chairman. Did it come to your mind that perhaps some of 
these organizations perhaps were abusing the intent and spirit of 
501(c)(4) 

Mr. Shulman. I think it would have been 

The Chairman [continuing]. In the wake of Citizens United, with 
all the money that is being spent? 

Mr. Shulman. It came to my mind that career professionals 
should be the ones touching these cases, thinking about, are they 
using the tax-exempt laws properly, and that a presidential ap- 
pointee should not be touching a case. 

The Chairman. That is interesting. So you should have no view 
about that subject, nor should you give direction to the agency. Is 
that correct? 

Mr. Shulman. That is not how I would state it. 
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The Chairman. Oh, I am sorry. 

Mr. Shulman. What I said is, I did not want to touch any indi- 
vidual cases or give direction on individual cases. 

The Chairman. I am not saying that. You are misinterpreting 
my question. I am asking, as a policy, were you aware that per- 
haps, in the wake of Citizens United, that the exemption was being 
abused? Let me ask that simple question first. 

Mr. Shulman. I was aware that, in the news and in letters that 
we got, there were a lot of people concerned about things in mul- 
tiple different ways with views 

The Chairman. All right. You are aware of all these multiple dif- 
ferent views. 

Mr. Shulman. So I was aware that our Tax Exempt Government 
Entities group was also aware of the need to take a look at 
501(c)(4) organizations and to have a number of exams under way. 
My understanding — which is 6 months old, the caveat — at the time 
was that there were a number of exams under way. 

The Chairman. Where does the buck stop at the IRS? 

Mr. Shulman. What is that? 

The Chairman. Where does the buck stop at the IRS? Where? 

Mr. Shulman. I mean, I think I have said clearly that all of this 
happened on my watch. 

The Chairman. You have said that, but you are dodging the 
question whether you did anything about the obvious flow of money 
going, in the wake of that Supreme Court decision, to 501(c)(4)s. 
You basically 

Mr. Shulman. I mean 

The Chairman. I am sorry. Go ahead. 

Mr. Shulman. What is that? 

The Chairman. Go ahead. 

Mr. Shulman. I mean, I think I have told you what I have to 
say about it. I think IRS is given a very difficult task. My under- 
standing was, people were on the job working on that task, and I, 
as a matter of practice and policy, did not reach down into the Tax 
Exempt Government Entities world to affect the cases. 

The Chairman. That is not the question I am asking. You are 
answering a different question. The question I am asking is not 
whether you affected specific cases, but whether you — let me ask 
a different question. I know my time is about up. 

Are you aware of the Supreme Court decision in Citizens United? 

Mr. Shulman. Yes, I am aware. 

The Chairman. You are aware of it. And are you aware of its 
holding, what it held? 

Mr. Shulman. In a general sense, I am. 

The Chairman. And what was that? What is your under- 
standing? 

Mr. Shulman. My best understanding is that corporations and 
other entities can give money to political organizations. 

The Chairman. And are you aware of 

Mr. Shulman. But I am not an expert in this law. 

The Chairman. Are you aware that suddenly 501(c)(4)s were get- 
ting a lot of donations and spent a lot of money? 

Mr. Shulman. I am definitely aware that there was an influx of 
501(c)(4) applications into the IRS. 
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The Chairman. Did it occur to you that perhaps, in the wake of 
the decision, that that statute was being abused? That is, the stat- 
ute was not being used exclusively for nonpolitical purposes? 

Mr. Shulman. I mean. Senator, my belief is that Congress has 
given the IRS a very difficult task. I understand that you have a 
desire that we would have done more. 

The Chairman. You are making a different statement and not re- 
sponding to my question. My question, again, is, to what degree 
were you aware of the difficulties caused by the statute in the Su- 
preme Court decision, and second, to what degree did you do any- 
thing about it, that is, try to make sure that the statute was not 
abused? 

Mr. Shulman. I was aware, from a variety of sources, whether 
it was the media, letters, et cetera, discussions with Mr. Miller and 
other people on our team, and I was aware that the appropriate 
people were making sure that the exam plan was working on this 
issue. 

The Chairman. All right. I am not going to split hairs here, but 
that is frankly an unresponsive answer. 

Senator Hatch? 

Senator Hatch. Well, thank you, Mr. Chairman. 

Let me just say that there are plenty of 501(c)(4)s across the po- 
litical spectrum, and some of the 501(c)(4)s that were really spon- 
sored by Democrats are extremely wealthy too. I mean, it is not 
just one side or the other. It seems to me we ought to be very care- 
ful. 

And frankly, this targeting began before the so-called spike in 
501(c)(4)s. By the way, there was a bigger spike in 501(c)(5)s, 
which involved the unions. Some of my friends are advocating for 
a Disclose Act, but they always exclude the 501(c)(5)s, the unions. 
In other words, disclose your donor lists, but not what is done on 
the other side. If you are going to do something in this area — and 
I agree, it is Congress’s obligation to do it — we ought to do it the 
right way. So you can pick on Crossroads all you want, but there 
were plenty of liberal groups on the other side. 

The Chairman. To be clear, I know you understand, my view on 
this whole subject is 

Senator Hatch. I am not picking on you. 

The Chairman [continuing]. Yes, both sides here, not just one 
side. 

Senator Hatch. Well, it is both sides. 

The Chairman. It is both sides, right. 

Senator Hatch. Yes. But some have indicated it is just one, be- 
cause they hate Crossroads because it was exceptionally effective 
in many, many ways. I can understand that. 

Now, let me just say, for those calling for a ban on 501(c)(4) polit- 
ical activity, I think it is beyond hypocritical not to call for a ban 
on 501(c)(5) labor groups’ political activity as well. But we know 
that is never going to happen around here unless there is a sea 
change in the Congress of the United States. 

Now, Commissioner Shulman, Mr. Shulman, what was the date 
that you first learned from any source that the IRS Exempt Orga- 
nizations Determinations Unit in Cincinnati was using a “be on the 
lookout,” or BOLO, listing for terms such as “The Tea Party”? 
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Mr. Shulman. To the best of my recollection, it was sometime in 
the spring of 2012. 

Senator Hatch. All right. Right during the election year, right? 

Mr. Shulman. It was in the spring of 2012. 

Senator Hatch. All right. 

Mr. Shulman, when you learned about this problem, whom did 
you tell and on what date did you tell them? 

Mr. Shulman. I was told of the problem, as I had mentioned be- 
fore, by Mr. Miller, and at that time I was also told that TIGTA 
was looking into the issue. And so I do not recall telling anyone 
about it, because I think this is not the kind of information, once 
TIGTA starts looking at it, that should leave the IRS. 

Senator Hatch. All right. 

Well, let me go a little bit farther here. To your knowledge, what 
was the first date that anyone at the Treasury Department, from 
whatever source, learned about any Tea Party groups that applied 
for tax-exempt status being subjected to extra scrutiny? 

Mr. Shulman. I have no knowledge of people at the Treasury De- 
partment knowing about Tea Party groups being subject to scru- 
tiny. Or let me say it another way: I did not have conversations 
with people at the Treasury Department about that matter. 

Senator Hatch. One of the problems that I have with you — and 
we have always had a good relationship — but the one thing that 
bothers me there is, I wrote a letter on March 14, 2012. It was 
signed by a number of my collea^es, eight of my colleagues — that 
was on March 14, 2012 — inquiring about these matters. Then I 
wrote another one to you on June 18, 2012. You never got back to 
us after having knowledge of some of these goings-on that were 
just wrong. 

That bothers me, because I think you have an obligation — when 
you say one thing before the committee and then find out it is an- 
other — I think you have an obligation to let our committee know 
about it. We have had some criticism of the Congress because they 
have not passed certain laws that would make things clearer, but 
it is also your obligation to come back and tell us, well, when I tes- 
tified before, I did not know, but now here is what happened. Is 
there any reason why you did not come to us and tell us? 

Mr. Shulman. You know, I started before — I mean, first of all. 
Senator Hatch, I appreciate your concerns. I hear your concerns. I 
am not here to argue with you. 

Senator Hatch. I know you are not. 

Mr. Shulman. I will just tell you what I did. I learned 

Senator Hatch. You did not do anything, once you learned, to 
help us to know that you had learned that there were some pretty 
bad things going on. 

Mr. Shulman. I had learned that there was a thing called the 
BOLO list. 

Senator Hatch. Right. 

Mr. Shulman. I learned that the Treasury Inspector General for 
Tax Administration was planning to look into it. My policy/ 
procedure/practice at that time while I was at the IRS was, if I 
hear something that is a concern and I do not know how big a con- 
cern, how significant it is, all the details, if I get some of the facts 
but not all of the facts, the proper place for it to be is in the Inspec- 
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tor General’s hands to track down all the facts. And then, once all 
the facts are known, that will he reported to Congress, to the Com- 
missioner, to the Treasury, to all the appropriate parties. And I 

Senator Hatch. But you knew this was going on, and you had 
represented that it was not going on, and then you found out that 
it was going on, and you never came to us and let us know what 
was going on. 

Mr. Shulman. I certainly do not believe, and I do not have any 
memory of representing that the BOLO list was not going on at a 
time that I knew it was going on. 

Senator Hatch. All right. 

Mr. Chairman, I would like to put these four letters, the two let- 
ters from my colleagues and myself and the responses from Mr. 
Miller, into the record at this point. 

The Chairman. Without objection. 

[The letters appear in the appendix on p. 192.] 

Senator Hatch. Now, Mr. Miller, to your knowledge, what was 
the first date that anyone at the Treasury Department, from what- 
ever source, learned about any Tea Party groups that applied for 
tax-exempt status being subjected to extra scrutiny? What was the 
first date when you heard about that? 

Mr. Miller. I do not believe I had any conversations or any 
knowledge in advance of my taking over as Acting Commissioner 
in November of 2012, and I do not believe we had any conversa- 
tions until the discussion about the actual report, which was later 
into 2013. 

Senator Hatch. Well, let me ask you this. To your knowledge, 
what was the first date that anyone at the White House, from 
whatever source, learned about any Tea Party groups that applied 
for tax-exempt status being subjected to extra scrutiny or improper 
scrutiny? 

Mr. Miller. I have no knowledge of any — 

Senator Hatch. You do not have any knowledge of anybody at 
the White House? 

Mr. Miller. Correct. 

Senator Hatch. All right. 

Now, let me just see here. I am just about through, but I might 
want to ask just one or two more questions. 

Just maybe back to you again, Mr. Shulman. I wrote these two 
letters to you in your capacity as IRS Commissioner in March and 
June 2012. Both of those letters were answered by Mr. Miller, I 
presume at your request, who at the time was the Deputy Commis- 
sioner for Services and Enforcement. 

Now, given the importance of this issue, why didn’t you answer 
those letters yourself? 

Mr. Shulman. We have, you know, a process at the IRS that let- 
ters come in and they get answered by a variety of people. 

Senator Hatch. So you delegate that. 

Mr. Shulman. On 501(c)(4) issues, one is, I think the different 
people who answered these letters were in a better position to an- 
swer them than I, and two, again, I took great strides to run the 
agency in a nonpolitical, nonpartisan manner and to have the Com- 
missioner not be the one commenting, who is the only presidential 
appointee besides the Chief Counsel. Not being the one having cor- 
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respondence with Congress seemed like a good idea, because these 
issues are highly charged and political. 

The Chairman. Thank you. All right. Thank you very much. 

Senator Crapo? Oh, I am sorry. He is not here. Senator Nelson 
is next. Sorry. 

Senator Nelson. But a presidential appointee is there for the 
purpose of carrying out the law, and, when it becomes patently ob- 
vious that the law is being thwarted because the IRS’s ability not 
to tax is being used by organizations to electioneer, then it seems 
to this Senator that the obligation of the leader of the organization, 
political appointee or not, is to step up and take responsibility that 
the law is not being obeyed. 

Whereas, Senator Hatch has pointed out from his standpoint 
that this was government run amok, it also seems to me that this 
was government that was impotent and that did not act. 

Mr. Inspector General, should we be concerned that groups are 
undermining the intent of the law and gaining tax-exempt status, 
even though electioneering is their purpose? 

Mr. George. We should be concerned if any organization is not 
adhering to the law as it has been passed by Congress and enacted 
by the President, there is no question about that. 

Senator Nelson. Well, the law as it is written is written, so any 
attempt to come back and say that we have to change or clarify the 
law seems to me to be the wrong question. The question is the ad- 
ministrative implementation of existing law when there are such 
obvious abuses. 

Mr. George. Senator? Oh, excuse me. 

Senator Nelson. Yes, sir? 

Mr. George. Senator, one of our recommendations issued in this 
report is that the IRS seek clarification from the Department of the 
Treasury, and in turn the Department of the Treasury seek clari- 
fication from Congress on this very issue. 

Senator Nelson. Why do you need clarification from Congress? 
The law is very clear: it says you cannot involve yourself in elec- 
tioneering if you want this kind of tax-exempt status. I do not un- 
derstand. Isn’t that just, again, passing the buck? Isn’t this a mat- 
ter of administrative implementation of existing law? 

Mr. George. As you and others have indicated here, because of 
the way the law has been interpreted by the IRS over the course 
of a number of decades — I do not, in all candor, know whether that 
was done as a result of court decisions or just simply internal poli- 
cies — further explanation is needed in this area, sir. 

Senator Nelson. As a matter of fact, now here is an exact exam- 
ple of how things get all contorted from the original legislative in- 
tent. The law was passed. Along comes a regulation. The regulation 
says exactly what the law says, which is, you cannot be engaging 
in election activities. 

Then along comes a 1981 analysis of the regulation, and it says, 
under the present law, certain exempt organizations, 501(c)(4)s, 
may engage in political campaign activities. That, on its face, is ex- 
actly the opposite of what the law says. 

So again, this was an administrative implementation and inter- 
pretation, but that was 1981. We really did not have a problem on 
this until what we saw in the last year or two, with it becoming 



56 


so patently obvious in 2011 and 2012 what was happening under 
the name of 501(c)(4)s for some public purposes. 

So I would hope that the administration would take some respon- 
sibility, if that is the IRS Commissioner, if that is the Secretary of 
Treasury, if indeed that is the President, and we would see some 
implementation of the law. 

Thank you. 

The Chairman. Thank you. Senator. 

Senator Roberts, you are next. 

Senator Roberts. Well, thank you very much. 

Mr. Miller, thank you so much for saying, “I am responsible.” I 
think that is the first time you have said that. If that is incorrect, 
I apologize to you. Comparing this to the military and saying, “I 
am responsible,” I do appreciate that. I think that is very candid. 

I think your advice to the next Commissioner, with the question 
posed by Senator Isakson, was that you have a perception problem. 
I would disagree with that very strongly and say we have a reality 
problem. You know, people knock on the door, and, if you are the 
IRS, that is not like when you have won the lottery. You are not 
too happy to open up the door. 

And I think there has been a tremendous loss in faith in the 
American government that is not entirely on the IRS’s shoulders by 
any means. It is a lot of things happening today. Fifty percent of 
the people are very apathetic, the other people are just mad. That 
is not good. It is not good for the country. 

Mr. Shulman, you said you are not personally responsible, but 
then I think you have sort of backed off of that to some degree. But 
could you just sort of come along with Mr. Miller and say, ‘Yes, I 
was responsible”? 

Mr. Shulman. Senator, I 

Senator Roberts. It is easy, three words: “I was responsible.” 

Mr. Shulman. I understand the words. What I am telling you is 
this happened on my watch, and I accept that. 

Senator Roberts. All right. But you are not personally respon- 
sible? 

Mr. Shulman. I am deeply regretful that this happened, and it 
happened on my watch. 

Senator Roberts. All right. Never mind. Never mind. Let us just 
move on. 

I am interested in all this business of the law, and what is the 
law. The statute came in 1913 with Woodrow Wilson and William 
B. McAdoo — Mr. Chairman, maybe we can get him to come before 
the committee — and in 1959 under Dwight David Eisenhower with 
Robert Anderson, the Secretary. That is the difference between “ex- 
clusively” then and not “primarily.” Then we had the change that 
the Senator from Florida was talking about. 

Then in 1998, if I can find my notes here, we had — maybe this 
was one of the great strides that you made, sir, but we had the IRS 
Restructuring Act. That really refers to the 10 Deadly Sins, Mr. 
George, as you were talking about. I was going to ask you who 
Moses was on the 10 Deadly Sins to figure out who can be the 
judge in this, and it turns out it is the IRS Commissioner, so it was 
Mr. Shulman. 
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I have them right here. I am not going to read them. But sin 
number 1 — well, I will read three, maybe four. Sin number 1 was 
to violate proper procedures to seize taxpayer assets. That perhaps 
happened. Six, no retaliation or harassing of a taxpayer. That is it. 
That is one. 

Now, these are civil penalties, by the way. Seven, a willful viola- 
tion of taxpayer privacy. That, of course, happened. I would put 
number 11 down here as maintaining a BOLO. I do not know what 
on earth we are doing with BOLOs. That is a law enforcement 
issue, and that really offends me. 

But my question is to former Director Shulman. Did you ever ac- 
tivate these? I mean, did you ever hold anybody accountable to the 
10 Deadly Sins? 

Mr. Shulman. So there is actually a procedure in place at the 
IRS — it was there when I got there — that I think was put in imme- 
diately after that law, or sometime after that law was passed, 
where most people were actually held accountable before they ever 
got to the Commissioner’s level, so, if one of these things was vio- 
lated, I think some 

Senator Roberts. I am not talking about you. I mean, I am not 
saying that you violated these. I just wondered if you ever did take 
action on a civil action against anybody who violated the 10 Deadly 
Sins, ever. 

Mr. Shulman. I believe so, that on my watch people were dis- 
missed, fired, disciplined, around the 10 Deadly Sins. 

Senator Roberts. Mr. George, is that your experience? 

Mr. George. That is our understanding, sir, that some 

Senator Roberts. All right. And then you said this was being 
bumped up to the executive level. What do we mean by that in 
terms of the 10 Deadly Sins and going over them, and whether this 
is appropriate or not, and for that matter also, the statute and the 
regulations on the 501(c)(4)? You said it was being bumped up to 
an executive level. 

Mr. George. Oh, no. No, no. 

Senator Roberts. What? 

Mr. George. Well, I wanted to clarify that we would engage in 
a continued review of this matter 

Senator Roberts. Right. 

Mr. George [continuing]. To determine if there were any viola- 
tions of the 10 Deadly Sins, for lack of a 

Senator Roberts. Well, would you agree that number 1, 6, and 
7, as I have stated them, would be certainly applicable in these 
cases? 

Mr. George. If I may, sir, please, I am going to quote it directly 
from the report: “It is a violation of the Restructuring and Reform 
Act of 1998, Section 1203(b)(3) ” 

Senator Roberts. Right. 

Mr. George [continuing]. “For IRS employees to falsify or de- 
stroy documents to conceal mistakes made by any employee with 
respect to a matter involving a taxpayer or a taxpayer representa- 
tive, and a violation of RRA 98, section 1203(b)(6) for IRS employ- 
ees to violate the Internal Revenue Code, Treasury regulations, or 
policies of the IRS for purposes of retaliating against or harassing 
a taxpayer.” 
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Senator Roberts. What is the status of that with regards to this 
whole episode? 

Mr. George. We are still in the process of reviewing this, sir, so 
I do not have an answer for that. 

Senator Roberts. I see. All right. 

I have just one quick question here. It is sort of a mea culpa. In 
the last 25 years, we have asked the IRS to move heyond its core 
functions, Mr. Chairman, of tax administration and enforcement to 
oversee all matters of other functions. We are responsible for that. 
All of these laudable programs have support from the Congress, 
but I think we are at a tipping point with regards to this whole 
episode, and that may be the Affordable Healthcare Act. 

I would like to ask all three gentlemen, how confident are you 
that the IRS has the proper oversight and management structures 
to implement the Affordable Care Act in a manner that will give 
confidence to the taxpayers that they are being treated in the fair- 
est manner possible, that their personal health information is safe- 
guarded, and that they will not be penalized if they happen to hold 
views that are not in the mainstream or otherwise unpopular? 
Where are we? 

Mr. George. If I may start, sir. The RRA 

The Chairman. Very, very briefly. 

Mr. George. I am sorry. 

The Chairman. Very briefly. 

Mr. George. Certainly, sir. The ACA requires a number of 
changes in the tax code. We have issued two audits that have indi- 
cated that, thus far, the IRS is making progress in instituting 
changes in their software and in other procedures to effectuate that 
law. 

Senator Roberts. So are you saying you are confident or not? 

Mr. George. As of this stage, we have found no major problems 
in this area. 

The Chairman. Senator Burr? 

Senator Roberts. Mr. Miller? Could he respond? 

The Chairman. Very briefly, because you are already 

Senator Roberts. It is a “yes” or “no” question. How confident 
are you? Are you confident, or are you not confident? 

Mr. Miller. I am confident. 

Senator Roberts. Good. 

The Chairman. All right. Next. 

Senator Roberts. Next question. 

Mr. Shulman. When I left in November I was confident that the 
IRS was 

The Chairman. Thank you. 

Senator Burr? 

Senator Roberts. It is not a train wreck, Mr. Chairman. [Laugh- 
ter.] 

Senator Burr. Mr. George? 

Mr. George. Yes, Senator? 

Senator Burr. In your audit — what is the difference between an 
audit and an investigation? It has been interchangeable throughout 
this hearing. 
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Mr. George. Sir, to be precise, under the Inspector General Act, 
we at TIGTA are given the authority to conduct both audits and 
investigations in the oversight of IRS programs and operations. 

Audits are reviews of IRS programs to identify systemic problems 
and recommend corrective actions. Investigations are focused on a 
person or persons in response to complaints that we have received 
of misconduct that they engaged in. 

Senator Burr. So this audit could lead to an investigation? 

Mr. George. Yes, it could. 

Senator Burr. All right. 

Now, your audit did not look at leaked documents to ProPublica, 
and it did not look at leaked tax returns filed by the National Or- 
ganization for Marriage, and it did not look at whether personnel 
within the EO forwarded individual donor lists to other divisions 
for audits. Am I correct? 

Mr. George. Senator, the Internal Revenue Code has strict con- 
fidentiality provisions within it, and I am not in a position to either 
confirm or deny anything as it relates to that question. 

Senator Burr. Could we conclude that, if you did not look at the 
items that I just mentioned that would be sort of the liberal 
groups, one cannot conclude then that there was not political moti- 
vation in this targeting? 

Mr. George. Senator, I am not in a position to respond to that 
question, sir. 

Senator Burr. All right. 

Mr. Miller, you stated that you thought the motivation was that 
the employees wanted to get greater efficiency. Am I remembering 
that correctly? 

Mr. Miller. I think that is right, sir. 

Senator Burr. Did you mean that the use of key words to deter- 
mine which applications would be flagged for scrutiny and deep re- 
view would speed up the process? 

Mr. Miller. I think what the situation was, and I think it is out- 
lined well in the report, was that in 2010 we began to see some 
cases. Someone asked that someone take a look at it and see 
whether there are other cases of a similar type. A decision was 
made at that level to centralize cases. The question then became 
how to centralize, and that is when it moved from e-mail traffic 
to 

Senator Burr. How would you explain the fact that none of the 
key words applied to any liberal groups or liberal applications? 

Mr. Miller. We would have to talk to the folks who did that. 

Senator Burr. Would you be suspect that there was something 
political about the fact that only key words that applied to conserv- 
ative organizations would have been flagged? 

Mr. Miller. I would agree that the perception is there. I would 
also say that, once we took a look, our folks did not find that nec- 
essarily to be the case. TIGTA 

Senator Burr. When you looked, your folks — ^you did an inves- 
tigation? 

Mr. Miller. We did less than an investigation. I had sent — I 
think I 

Senator Burr. Did you ask the Inspector General to look into 
this? 
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Mr. Miller. I do not know whether I asked him, but I knew he 
was in already looking at this. 

Senator Burr. Mr. Shulman, you stated that you were briefed by 
Mr. Miller. Am I correct? 

Mr. Shulman. Yes. 

Senator Burr. What did you do with the information that Mr. 
Miller shared with you about the audit? Nothing? 

Mr. Shulman. So I was briefed and 

Senator Burr. Did you ask him any questions? 

Mr. Shulman. At the time of the briefing, to the best of my mem- 
ory, I learned three things: I learned there was a list, I learned 
that TIGTA was planning an investigation, and I learned that the 
activities had stopped. 

Senator Burr. TIGTA was planning an investigation? 

Mr. Shulman. I am sorry, an audit. That TIGTA was aware of 
it, was in, had actually been to Cincinnati, if my memory serves 
me right, and was in the process of opening an audit. 

Senator Burr. You did not ever ask Mr. Miller what the purpose 
of the investigation was? 

Mr. Shulman. Well, I think it was obvious to me when I heard 
it that something did not sound right about having a list. And I 
did not know 

Senator Burr. But you have testified you had no idea that this 
had anything to do with the practices that were going on in the EG 
in Cincinnati, haven’t you? 

Mr. Shulman. I testified, or I said earlier, that when I learned 
about it, I knew there was a list, I knew the word “Tea Party” was 
on the list, to the best of my recollection. 

Senator Burr. So what did you do? 

Mr. Shulman. I did not know at that time what else was on the 
list. 

Senator Burr. What did you do with the information you had? 

Mr. Shulman. What did I do with it? 

Senator Burr. What did you do with it? You were the head of 
the IRS. What did you do with the information? 

Mr. Shulman. I think this was brought to the head of the IRS, 
again, with three facts: there is a list, TIGTA is aware of it, and 
TIGTA is looking into it. 

Senator Burr. But you took no action. You did not ask Mr. Mil- 
ler to 

Mr. Shulman. And Mr. Miller, to the best of my memory, told 
me at that time that it had been stopped and TIGTA was looking 
into it, and so there were 

Senator Burr. And 

Mr. Shulman. So — so for me, the 

Senator Burr. You had knowledge of the BOLO list at this time? 

Mr. Shulman. What is that? 

Senator Burr. You had knowledge of the existence of the BOLO 
list at this time? 

Mr. Shulman. Well, it was brought to me at this time. 

Senator Burr. It was brought to you at that time. That was the 
first time you knew about it, when Mr. Miller brought it to you? 
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Mr. Shulman. That is my memory. I have been out for a long 
time, but I am — you know, put it this way: I believe it was, and 
I certainly do not remember ever hearing about it before. 

Senator Burr. Mr. Miller, was that the first time you discussed 
with the then-Commissioner a BOLO list? 

Mr. Miller. I believe so. 

Senator Burr. Did you have any additional follow-up conversa- 
tions about the scope of the audit? 

Mr. Miller. So the scope of the audit would have been the In- 
spector General coming to us and discussing that. 

Senator Burr. What action did you take as the Deputy once you 
learned of a BOLO list and potential practices that existed in Cin- 
cinnati? 

Mr. Miller. So, I think I outlined that for you, sir, earlier in my 
testimony. 

The Chairman. I would have to ask you to summarize it again. 

Mr. Miller. We made sure that our folks were trained. We had 
workshops to ensure that they knew how to do the work they need- 
ed to do. We took a look at the cases very carefully to see which 
of those should be 

Senator Burr. All right. I get the gist, because I remember you 
going through it. 

Mr. George, last question. I appreciate the chair’s patience. I 
asked you earlier if you briefed the Deputy Secretary Neal Wolin 
on June of 2012, and I think you said, “Yes, I did.” Did you brief 
or regularly update the Chief Counsel, William Wilkins, within the 
IRS Legal Office? 

Mr. George. I did not, sir. 

Senator Burr. You did not? 

Mr. George. Someone on his staff was briefed, but not the Chief 
Counsel himself. 

Senator Burr. Who was that person on his staff who was 
briefed? 

Mr. George. We do not have a name, sir. But if we can supply 
it 

Senator Burr. Would you supply that for the record? 

Mr. George. We will. 

Senator Burr. And could I ask you to give us your best informa- 
tion about how many times that individual was briefed on the 
audit? 

Mr. George. We will do our level best, yes. We will endeavor to 
do so. Senator. 3 

Senator Burr. And, Mr. Shulman, I think you told me earlier, 
but I will give you one more chance at it, you told me you had no 
conversations with the Chief Counsel about what went on in the 
EG and their practices. 


^The TIGTA audit team did not personally meet with or brief the IRS Chief Counsel or any- 
one in his office. However, during TIGTA’s audit, the audit team received IRS e-mails involving 
Don Spellmann, Senior Counsel, Office of Division Counsel/Associate Chief Counsel (Tax Ex- 
empt and Government Entities). For example, an e-mail dated August 3, 2011 from the Acting 
Director, Rulings and Agreements, and the IRS Exempt Organizations function to Mr. Spellman 
details plans for a meeting on August 4, 2011 to discuss the potential political cases. TIGTA 
also has an e-mail from Mr. Spellman on April 25, 2012 to Exempt Organizations function man- 
agement regarding the Office of Chief Counsel’s review of the draft guide sheet (guidance) pro- 
vided to the Exempt Organizations function’s Determinations Unit. 
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Mr. Shulman. I remember having conversations with the Chief 
Counsel about general policy matters, not the kinds of matters we 
are talking about: inappropriate criteria, a BOLO list, about this 
broader conversation the committee has been having. 

Senator Burr. And the Inspector General’s audit? 

Mr. Shulman. No, just about the broader conversations of (c)(4)s, 
and should there be guidance, because the Chief Counsel, the As- 
sistant Secretary, and the Commissioner get involved in the guid- 
ance plan. I do not have a memory of talking to the Chief Counsel 
about 

The Chairman. Thank you. Senator. Thank you, very much. 

Mr. Shulman [continuing]. About the audit. 

The Chairman. All right. 

Senator Portman? 

Senator Portman. Thanks, Mr. Chairman. I appreciate the sec- 
ond round and a chance to follow up on some of our earlier ques- 
tions. 

Just to go back to where we were when I had to move on, we 
were talking about the fact that we sent a letter — Senator Hatch, 
myself, other members joined us — on March 14th. That letter was 
in response to, again, a lot of information we were getting from 
groups back home saying that they were being inappropriately 
asked questions that were irrelevant to what they thought should 
be relevant questions about their status, and that there were 
delays, and that there were very short time frames for producing 
significant amounts of information. 

So we wrote the letter laying out these issues and, in essence, 
asking you guys whether you were targeting groups politically. 
That was March 14th. Then on March 23rd, based on your testi- 
mony, Mr. Miller, you say, having received our letter and knowing 
additional information from the media I assume, you asked Nancy 
Marks, who was your Senior Technical Advisor for Tax Exempt Or- 
ganizations, to go down and see what was going on and report back 
to you. 

You testified earlier that, for 6 weeks, you do not recall having 
asked her what she learned, and therefore you responded to our 
letter by saying everything is fine. You responded to our letter on 
April 26th — so March 14th we asked you these questions. 

Again, this is not about the members of this committee. I was not 
actually on the committee at the time. This is about the American 
people getting the information that was needed to be able to correct 
the situation. You now tell us today that you received a briefing 
1 week after you sent us a letter. 

Now, remember, your letter says everything is fine, no targeting. 
We can believe or not believe the fact that, during that 5-week pe- 
riod, you did not bother to find out what they were finding out 
down in Cincinnati. But a week after you sent the letter back to 
us, you did get a briefing. This was a May 3rd briefing. You have 
testified that you were outraged when you got that briefing on the 
3rd of May, so the week after you responded to us. Is that correct 
that you were outraged by what you heard? 



63 


Mr. Miller. I was troubled, sir. 

Senator Portman. All right. You used the word “outraged” in 
testimony last week. 

If you were so outraged, it seems to me very odd that you did 
not try to correct the record, because you had told us in the letter 
back that everything was fine. If you knew on April 26th, when you 
responded to us with that letter, what you learned on May 3rd, 
that political criteria like “Tea Party,” “Patriot,” “We the People” 
were used, would you have told us in the letter that you sent to 
us on April 22nd? 

Mr. Miller. I do not remember the letter clearly enough, sir. I 
mean, your characterization of 

Senator Portman. Well, no. This is the letter that you sent back 
to us based on our March 14th letter. 

Mr. Miller. Yes, sir. 

Senator Portman. You do not know about that letter? 

Mr. Miller. I do know about the letter. 

Senator Portman. All right. 

Mr. Miller. I do know about the letter. 

Senator Portman. My question to you is 

Mr. Miller. I know I did not know 

Senator Portman. If you 

Mr. Miller. I did not know about the list on the 26th. I will tell 
you that my recollection of the letter was, it was about the donor 
letters that were going on, which was a separate and distinct as- 
pect that 

Senator Portman. Our letter asked specifically for the assurance 
that the suspicious inquiries were unrelated to “politics, that they 
were consistent with the IRS’s treatment of tax-exempt organiza- 
tions across the spectrum.” It asked specifically what criteria and 
what “bases” there were for applying greater scrutiny and request- 
ing follow-up information for 501(c)(4) applicants. You responded 
with a 10-page letter. 

Mr. Miller. To this day, sir, I do not believe there were political 
motivations, as I have explained. 

Senator Portman. All right. 

My question is, you responded with a 10-page letter saying it 
was neutral. There were only individualized, legitimate criteria 
used, not based on politics. There is no question that your letter 
was inaccurate. You learned on May 3rd that it was false, and yet 
you did nothing to correct the public record, even though you were 
outraged, based on your own testimony, by your May 3rd briefing. 

So, look, I think these are serious questions for us to ask, and 
I think we deserve answers, not for us, again, but for the American 
people and those who were subject to this inappropriate targeting. 

Mr. George, let me ask you a question about the audit. First, you 
have said that there is a difference between an audit and an inves- 
tigation. 

Mr. George. Correct. 

Senator Portman. Can you just briefly tell us what the dif- 
ference is in terms of how deep you go? In other words, did you use 
your full investigative powers to uncover wrongdoing? Did you use 
your broader subpoena powers, for instance, on the audit? 
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Mr. George. We did not thus far in the production of this audit 
that we are discussing today, Senator, hut there is no question 
that, as a result of some of the findings that we have uncovered, 
subsequent action will be taken by us. 

Senator Portman. So, on page 7 of your report, you state that 
Mr. Miller and subordinate employees “stated that the inappro- 
priate criteria were not influenced by any individual or organiza- 
tion outside of the IRS.” That is on page 7 of your report. That has 
been used by the administration to say that there was no influence. 

Let me be clear: is that a finding of your report or is that simply 
a restatement of what IRS employees told you? 

Mr. George. It is a restatement of the information that we re- 
ceived from IRS employees. Senator. 

Senator Portman. All right. 

And that would be consistent with an audit as compared to an 
investigation? 

Mr. George. That is correct, sir. 

Senator Portman. So, given that this was only an audit, I take 
it you did not ask anyone in the administration outside of the IRS 
if they ever weighed in with the IRS on the issue of monitoring and 
approval of 501(c)(4) organizations? 

Mr. George. That is correct, sir. 

Senator Portman. So you have not even asked the question of 
anybody outside? 

Mr. George. Not at this stage, sir. 

Senator Portman. And I take it you did not subpoena or review 
any relevant e-mails, call logs, schedules, notes from meetings, to 
verify that these statements from the IRS employees were accurate 
and complete, because that is beyond the scope of an audit. Is that 
correct? 

Mr. George. Actually, though. Senator, we did review quite a 
few e-mails in the course of this. 

Senator Portman. Do you feel like it was all of the e-mails in- 
volved with this — call logs, schedules, notes, and so on — to verify 
those statements? 

Mr. George. Of the people whom we interviewed and of people 
at the level whom we thought would be directly involved at that 
stage. 

Senator Portman. Is it beyond the scope of an audit to ask peo- 
ple outside of the IRS whether they influenced the IRS on moni- 
toring and approval of 501(c)(4)s? 

Mr. George. An audit is on a case-by-case basis. Senator. In this 
instance, again, we did not have indications due to the interviews 
that we conducted that there was any reason to go beyond that, but 
that was at the time that this audit was being produced, which was 
over the course of a year. Again, events subsequent to this have 
now caused us to reassess how and what we are going to look at. 

Senator Portman. Well, thank you. 

And thank you, Mr. Chairman. I think the bottom line is, there 
is a need for a fuller investigation, as you and Senator Hatch are 
undertaking. Thank you all. 

The Chairman. Thank you. Senator. 

Thank you very much, all of you, for your testimony here today. 
There are obviously many more questions not yet answered, and 
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the committee will continue to look into this matter. But thank you 
very much. 

The hearing is adjourned. 

[Whereupon, at 1:35 p.m., the hearing was concluded.] 




APPENDIX 

Additional Material Submitted for the Record 


Hearing statement of Senator Max Baucus (D-Mont.) 

Regarding the iRS Scrutinizing Tax Exemption Applications 

As prepared for delivery 

The statesman Adlai Stevenson said, "Government by consent of the governed is the most difficult of all 
because it depends, for its success and viability, on the good judgments of so many of us." 

These words are etched in granite at the IRS headquarters just outside Washington, DC. They speak to 
the need for government — at all levels — to exercise sound judgment in order to earn and keep the 
confidence of the American people. 

That confidence was broken recently by news that the IRS targeted conservative groups seeking tax- 
exempt status. In doing so, the IRS abandoned good judgment and lost the public's trust. The American 
people have every right to be outraged. Targeting groups based on their political views is not only 
inappropriate, it is intolerable. 

We need to understand how and why this targeting occurred. We need to know who was Involved and 
who was responsible, and we need to install new safeguards to ensure this targeting never happens 
again. 

The IRS has one of the most direct relationships with Americans of any agency in our government. IRS 
employees know where we live, where we work, how many children we have and what investments we 
make. 

Because of this, IRS employees are placed in a position of great trust. And they must exercise this trust 
in a fair and evenhanded manner. 

Employees in the tax exempt unit of the IRS office In Cincinnati abused this trust. The Treasury Inspector 
General's report found that employees in this unit targeted groups with names containing "tea party," 
"patriot" and other terms associated with conservatives. 

The Inspector General's report also found that the tax exempt unit was a bi reaucratic mess. Employees 
were ignorant about tax laws, defiant of their supervisors and blind to the appearance of 
impropriety. This is unacceptable. But the Inspector General's report also raises many unanswered 
questions. 

For example, the report examined 298 applications, and the Cincinnati IRS office reportedly identified 96 
of those 298 applications using "political" screening terms. But what was the nature of the other 202 
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applications? Were they filed by liberal groups, moderate groups or groups that had no political 
affiliation? We can't measure the full impact of this case without knowing the nature of these additional 
applications. 

And who is responsible? We know that IRS officials in Washington tried to stop this behavior. But who 
in Cincinnati perpetuated the behavior -one person, two people, the whole office? Who? I intend to 
get to the bottom of what happened here. As part of our oversight of the IRS, this committee has 
launched a formal, bipartisan investigation. We have requested additional documents from the IRS as 
part of our independent inquiry. We will follow the facts and see where they take us. 

The Inspector Generals' report also demonstrates the need for Congress — and this committee — to 
review and reform the nation's tax laws when it comes to 501(c)(4j organizations. 

We have come a long way from the Tariff Act of 1894, when Congress first created exemptions for 
charitable, religious and educational organizations. 

Today, there are countless political organizations at both ends of the spectrum masquerading as "social 
welfare" groups in order to skirt the tax code. These groups seek 501(c)(4) tax-exempt 
status. Why? Because it allows them to engage in political activity while keeping the identities of their 
donors secret. 

According to data collected by the web site OpenSecrets.org, 501(c)(4)s spent $254 million in the 2012 
election. That's about equal to the combined spending of the 2012 Democratic and Republican political 
parties. None of the donors behind these multi-million dollar campaigns were disclosed - this was all 
secret money. 

In 2010, 1 wrote a letter to the IRS asking them to look at all major tax-exempt organizations - 
501(c)(4)s, (c)(S)s and (c)(6)s. I asked this question: "Is the tax code being used to eliminate 
transparency in the funding of our elections -elections that are the constitutional bedrock of our 
democracy?" 

This letter was part of a long line of investigations that the Senate Finance Committee has conducted 
into nonprofit tax-exempt organizations. In 2006, we investigated the efforts of Jack Abramoff to use 
nonprofits to lobby Congress. And In 2005, when Senator Grassley was chairman, we investigated 
religious organizations, nonprofit hospitals and the Nature Conservancy. 

Once the smoke of the current controversy clears, we need to examine the root of this issue and reform 
the nation's vague 501(c)(4) tax laws. Neither the tax code nor the complex regulations that govern 
nonprofits provide clear standards for how much political activity a 501(c)(4) group can undertake. The 
code does not even provide a clear definition of what qualifies as political activity. 

And the statute provides one definition of a 501(c)(4), while IRS regulations say something 
different. The statute says its contributions - or earnings - must be "devoted exclusively to charitable, 
educational or recreational purposes," the keyword being exclusively. 

IRS regulations, on the other hand, define 501(c)(4)s as organizations "primarily engaged in promoting in 
some way the common good and general welfare of the people of the community." How does the IRS 
Justify regulations that weaken the standard from "exclusively" to "primarily"? 



These ambiguities may have contributed to the (RS taking the unacceptable steps we are examining here 
today. 

Americans expect the IRS to do its job without passion or prejudice. The IRS can't pick one group for 
closer examination and give others a free pass, but that is apparently what they did. As Adlai Stevenson 
said, the success of our government depends on the good Judgments of so many. It is clear that many at 
the iRS exercised poor judgment in this case. Today they'll have to answer for it. 
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OF 

THE HONORABLE J, RUSSELL 
GEORGE 

TREASURY INSPECTOR GENERAL FOR TAX ADMINISTRATION 

before 

the 

COMMITTEE ON FINANCE 
UNITED STATES SENATE 

“A Review of Criteria Used by the IRS to Identify 501(c)(4) Applications 
for Greater Scrutiny" 

May 21, 2013 

Chairman Baucus, Ranking Member Hatch, and Members of the Committee, 
thank you for the invitation to provide testimony on the subject of the internal Revenue 
Service’s (IRS) processing of certain applications for tax-exempt status. The Treasury 
Inspector General for Tax Administration, also known as TIGTA, has provided ongoing 
oversight of the IRS’s Tax Exempt and Government Entities Division, Exempt 
Organizations' (EO) customer service and compliance efforts, including those related 
to political activities. For example, several reviews have covered the IRS’s political 
activities compliance initiative,' as well as the processing of political action 
committees' returns.^ My testimony today focuses on the results of our most recently 
issued report.'’ In this report, TIGTA determined whether allegations were founded 
that the IRS; 1) targeted specific groups applying for tax-exempt status, 2) delayed 
processing targeted groups' applications for tax-exempt status, and 3) requested 
unnecessary informatiori from targeted groups. Our report is included as an 
attachment to the testimony, and I will provide highlights of our key findings. 

Organizations, such as Internal Revenue Code (I.R.C.) Section (§) 501(c)(3)^ 
charities, seeking Federal tax exemption are required to file an application with the 


’ TIGTA, Ref. No. 2005-1 0-035, Review of the Exempt Organizations Function Process for Reviewing 
Aileged Poiiticai Campaign Intervention By Tax-Exempt Organizations (Feb. 2005); 

TIGTA, Ref. No. 2008-10-117, improvements Have Been Made to Educate Tax-Exempt Organizations and 
Enforce the Prohibition Against Political Activities, but Further Improvements Are Possible (June 2008). 

^ TIGTA, Ref. No. 2005-1 0-125, Additional Actions Are Needed to Ensure Section 527 Political 
Organizations Publicly Disclose Their Actions Timely and Completely (Aug. 2005); 

TIGTA, Ref. No. 2010-10-018, Improvements Have Been Made, but Additional Actions Could Ensure That 
Section 527 Political Organizations More Fully Disclose Financial Information (Feb. 2010). 

^ TIGTA, Ref. No. 2013-10-053, Inappropriate Criteria Were Used to Identify Tax-Exempt Applications for 
Review (May 2013). 

"I.R.C. § 501(c)(3) (2012). 
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IRS. Other organizations, such as I.R.C. § 501(c)(4)® social welfare organizations,® 
may file an application but are not required to do so. The IRS's EO function’s Rulings 
and Agreements office, which is based in Washington, D.C., is responsible for 
processing applications for tax exemption. Within the Rulings and Agreements office, 
the Determinations Unit in Cincinnati, Ohio, is responsible for reviewing applications 
as they are received to determine whether the organization qualifies for tax-exempt 
status. If the Determinations Unit needs technical assistance^ processing 
applications, it may call upon the Technical Unit in Washington, D.C., which is within 
the Rulings and Agreements office. 

Most organizations requesting tax-exempt status must submit either a Form 
1023, Application for Recognition of Exemption Under Section 501(c)(3) of the 
Internal Revenue Code, or Form 1024, Application for Recognition of Exemption 
Under Section 501 (a), ^ depending on the type of tax-exempt organization. 

The I.R.C. section under which an organization is granted tax-exempt status 
affects the activities it may undertake. For example, I.R.C. § 501(c)(3) charitable 
organizations are prohibited from directly or indirectly participating in or intervening in 
any political campaign on behalf of or in opposition to any candidate for public office 
(hereinafter referred to as political campaign intervention).® However, I.R.C. § 501(c)(4) 
social welfare organizations, I.R.C. § 501(c)(5)'® agricultural and labor organizations," 
and I.R.C. § 501(c)(6)'^ business leagues'® may engage in limited political campaign 
intervention. 

The IRS receives thousands of applications for tax-exempt status annually. 
Between fiscal years 2009 and 2012, the IRS received approximately 60,000-65,000 


'I.R.C. §501 (c)(4) (2012). 

‘ Organizations that promote social welfare primarily promote the common good and general welfare of the 
people of the community as a whole, such as a nonprofit organizations providing nnancial counseling, 
youth sports, and public safety. 

’ Assistance such as interpretation of the tax law or guidance on issues that are not covered by clearly 
established precedent. 

“ Form 1024 is used by organizations seeking tax-exempt status under a number of other I.R.C. sections, 
including I.R.C. § 501(c)(4) social welfare organizations, I.R.C. § 501(c)(5) agricultural and labor 
organizations, and I.R.C. § 501(c)(6) business leagues. 

® Political campaign intervention is the term used in Treasury Regulations §§ 1.501(c)(3)-1, 1.501(c)(4)-1, 
1.501(c)(5)-1, and 1.501(c)(6)-1. I.R.C. § 501(c)(3) defines political campaign intervention as directly or 
indirectly participating in or intervening in any political campaign on behalf of or in opposition to any 


candidate for public office. 

'"I.R.C. § 501(c)(5) (2012). 

" Agricultural organizations promote the interests of persons engaged in raising livestock or harvesting 
crops, and labor organizations include labor unions and collective bargaining associations. 

I.R.C. § 501(c)(6) (2012). 

Nonprofit organizations such as chambers of commerce, real estate boards, and boards of trade that 
promote the improvement of business conditions. 
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applications for i.R.C. § 501(c)(3) status each year. In addition, receipts for 
i.R.C. § 501(c)(4) applications increased between fiscal years 2009 and 2012 from 
approximately 1,700 to more than 3,300 annually. 

During the 2012 election cycle, some Members of Congress raised concerns to 
the IRS about its selective enforcement efforts and reemphasized its duty to 
treat similarly situated organizations consistently. In addition, several organizations 
applying for I.R.C. § 501(c)(4) tax-exempt status made allegations that the IRS: 

1) targeted specific groups applying for tax-exempt status, 2) delayed the processing of 
targeted groups' applications for tax-exempt status, and 3) requested unnecessary 
information from targeted organizations. Lastly, several Members of Congress 
requested that the IRS investigate whether existing social welfare organizations are 
Improperly engaged in a substantial, or even predominant, amount of campaign 
activity.'"' 

We initiated this audit based on concerns expressed by Congress and reported in 
the media regarding the IRS's treatment of organizations applying for tax-exempt status. 
We focused our efforts on reviewing the processing of applications for tax-exempt status 
and detemiining whether allegations made against the IRS were founded. Over 600 
tax-exempt application case files were reviewed by TIGTA. We did not review whether 
specific applications for tax-exempt status should be approved or denied. We also did 
not review any IRS examinations of tax-exempt organizations in this audit. 

Results of Review 


In summary, we found that all three allegations were substantiated. The IRS used 
inappropriate criteria that identified for review Tea Party and other organizations applying 
for tax-exempt status based upon their names or policy positions instead of indications of 
potential political campaign intervention. Because of ineffective management by IRS 
officials; 1 ) inappropriate criteria were developed and stayed in place for a total of more 
than 18 months, 2) there were substantial delays in processing certain applications, and 
3) unnecessary information requests were issued to the organizations. 

Inappropriate Criteria Were Used to Identify Potential Political Cases 

The IRS developed and began using criteria to identify tax-exempt applications 
for review by a team of specialists that inappropriately identified specific groups applying 
for tax-exempt status based on their names or policy positions, instead of developing 


A second audit is planned to assess how the EO function monitors I.R.C. §§ 501 (c)(4)-(6) organizations 
to ensure that political campaign intervention does not constitute their primary activity. 
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criteria based on tax-exempt laws and Treasury Regulations. The criteria evolved 
during 2010. 

• In early Calendar Year 2010, according to an IRS Determinations Unit 
specialist, the IRS began searching for applications with “Tea Party," 
“Patriots,” or “9/12” in the organization’s name as well as other 
“political-sounding” names (hereinafter referred to as potential political cases), 

• In May 2010, a Determinations Unit specialist and group manager began 
developing a spreadsheet that would become known as the “Be On the Look 
Out” listing (hereinafter referred to as the “BOLO” listing), which included the 
emerging issue of Tea Party applications. 

• In June 2010, Determinations Unit managers and specialists began training 
Determinations Unit specialists on issues to be aware of, including Tea Party 
cases. 

• By July 201 0, Determinations Unit management stated that it had requested 
its specialists to be on the lookout for Tea Party applications. 

In August 2010, the Determinations Unit distributed the first formal BOLO listing. 
The criteria in the BOLO listing were stated as “Tea Party organizations” applying for 
I.R.C. § 501(c)(3) or I.R.C. § 501(c)(4) status. 

EO function officials in Washington, D.C. stated that Determinations Unit 
specialists interpreted the general criteria in the BOLO listing and developed expanded 
criteria for identifying potential political cases. By June 201 1 , these criteria Included: 


“Tea Party,” “Patriots” or “9/12 Project” is referenced in the case file 

Issues include sovermaent spending, govemment debt or taxes 

Education of the public by advocacy/lobbyins to “make America a better place to live" 
Statements in the case file criticize how the eouatiy is being run 


The Director, EO, stated that the expanded criteria were a compilation of various 
Determinations Unit specialists’ responses on how they were identifying Tea Party 
cases. We asked the Acting Commissioner, Tax Exempt and Government Entities 
Division; the Director, EO: and Determinations Unit personnel if the criteria were 
influenced by any individual or organization outside the IRS. All of these officials stated 
that the criteria were not influenced by any individual or organization outside the IRS. 
Instead, the Determinations Unit developed and implemented inappropriate criteria due 
to insufficient oversight provided by management and other human capital challenges. 
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Specifically, first-line management in Cincinnati, Ohio approved references to the Tea 
Party in the BOLO listing criteria. As a result, inappropriate criteria remained in place 
for more than 18 months.’® Determinations Unit managers and employees also did not 
consider the public perception of using these criteria w/hen identifying these cases. 
Moreover, the criteria developed showed that the Determinations Unit specialists lacked 
knowledge of what activities are allowed by I.R.C. § 501(c)(3) and I.R.C. § 501(c)(4) 
organizations. 

However, developing and using criteria that focus on organization names and 
policy positions instead of the activities permitted under the Treasury Regulations does 
not promote public confidence that tax-exempt laws are being applied impartially. The 
IRS’s actions regarding the use of inappropriate criteria over such an extended period of 
time has brought into question whether the IRS has treated all taxpayers fairly, which is 
an essential part of its mission statement.’® 

After being briefed on the expanded criteria in June 201 1 , the Director, EO, 
immediately directed that the criteria be changed. In July 201 1 , the criteria were 
changed to focus on the potential “political, lobbying, or advocacy” activities of the 
organization and references to these cases were changed from “Tea Party cases” to 
“advocacy cases.” These criteria were an improvement over using organization names 
and policy positions because they were more consistent with tax-exempt laws and 
Treasury Regulations. 

However, the team of Determinations Unit specialists subsequently changed the 
criteria in January 2012 without senior IRS official approval because they believed the 
July 201 1 criteria were too broad. The January 2012 criteria again focused on the 
policy positions of organizations, instead of tax-exempt laws and Treasury Regulations. 
After three months, the Director, Rulings and Agreements, in Washington, D.C. learned 
the criteria had been changed by the team of specialists and subsequently revised the 
criteria again in May 2012. The May 2012 criteria more clearly focus on activities 
permitted under the Treasury Regulations. We are not aware of any additional changes 
to the criteria during our audit. We are continuing to look into whether any violations of 


The 18 months were not consecutive. There were two different time periods when the criteria were 
inappropriate (May 2010 to July 201 1 and January 2012 to May 2012). 

The IRS’s mission is to provide America's taxpayers top-quality service by helping them understand and 
meet their tax responsibilities and enforce the law with integrity and fairness to all. 
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the Internal Revenue Service Restructuring and Reform Act of 1998’^ (RRA 98) have 
occurred and if any political influence caused the change in criteria.'® 

Potential Political Cases Experienced Significant Processing Delays 

The organizations that applied for tax-exempt status and that had their 
applications forwarded to the team of specialists for additional review experienced 
substantial delays. As of December 17, 2012, many organizations had not received an 
approval or denial letter for more than two years after they submitted their applications. 
Some cases have been open during two election cycles (2010 and 2012). 

Potential political cases took significantly longer than average to process due to 
ineffective management oversight. Once cases were initially identified for processing by 
the team of specialists in February 2010, the Determinations Unit Program Manager 
requested assistance via e-mail from the Technical Unit to ensure consistency in 
processing the cases. However, the Determinations Unit waited more than 20 months 
(February 2010 to November 2011) to receive draft written guidance from the Technical 
Unit for processing potential political cases. 

The team of specialists stopped working on potential political cases from 
October 2010 through November 201 1, resulting in a 13-month delay, while they waited 
for assistance from the Technical Unit. Many organizations waited much longer than 13 
months for a decision while others have yet to receive a decision from the IRS. For 
example, as of December 17, 2012, the IRS had been processing several potential 
political cases for more than 1 ,000 calendar days (approximately 3 years). Some of 
these organizations received requests for additional information in Calendar Year 2010 
and then did not hear from the IRS again for more than a year while the Determinations 
Unit waited for assistance from the Technical Unit. For the 296 potential political cases 
we reviewed, as of December 17, 2012, 108 applications had been approved, 28 were 
withdrawn by the applicant, none had been denied, and 160 cases were open from 
206 to 1,138 calendar days (some crossing two election cycles). 


” Pub. L. No. 105-206, 1 12 Stat. 685. 1998 (codified as amended in scattered sections of 2 U.S.C., 

5 U.S.C. app., 16 U.S.C.. 19 U.S.C., 22 U.S.C., 23 U.S.C., 26 U.S.C., 31 U.S.C., 38 U.S.C.. and 
49U.S.C.). 

It is a violation of RRA 98 § 1203(b)(3) for IRS employees to falsify or destroy documents to conceal 
mistakes made by any employee with respect to a matter involving a taxpayer or taxpayer representative 
and a violation of RRA 98 § 1203(b)(6) for IRS employees to violate the Internal Revenue Code, Treasury 
Regulations, or policies of the IRS for purposes of retaliating against or harassing a taxpayer. Proven 
violations of Section 1203 require the termination of the offending IRS employee. 
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The IRS Requested Unnecessary Information for Many Potential Political Cases 

After receiving draft guidance in November 201 1 from the Technical Unit on 
processing potential political cases, a different team of specialists in the Determinations 
Unit began sending requests for additional information in January 2012 to organizations 
that were applying for tax-exempt status. For some organizations, this was the second 
letter received from the IRS requesting additional information, the first of which had been 
received more than a year before this date. These letters requested that the information 
be provided in two or three weeks (as is customary in these letters) despite the fact that 
the IRS had done nothing with some of the applications for more than one year. After 
the letters were received, organizations seeking tax-exempt status, as well as Members 
of Congress, expressed concerns about the type and extent of questions being asked. 

After this media attention, the Director, EO, stopped issuance of additional 
information request letters and provided an extension of time to respond to previously 
issued letters, EO function headquarters Washington, D.C. office employees reviewed 
the additional information request letters prepared by the team of specialists and 
identified seven questions that they deemed unnecessary, including requests for donor 
information, position on issues, and whether officers have run for public office. 
Subsequently, the EO function instituted the practice that all additional information 
request letters for potential political cases be reviewed by the EO function headquarters 
office before they are sent to organizations seeking tax-exempt status. In addition, EO 
function officials informed us that they decided to destroy all donor lists that had been 
sent in for potential political cases which the IRS detennined it should not have 
requested. 

The Determinations Unit requested unnecessary information because of a lack of 
managerial review, at all levels, of these information requests before they were sent to 
organizations seeking tax-exempt status. Additionally, as mentioned earlier, we 
concluded that Determinations Unit specialists lacked knowledge of what activities are 
allowed by I.R.C. § 501(c)(3) and I.R.C. § 501(c)(4) tax-exempt organizations. In May 
2012, a two-day workshop was provided to the team of specialists to train them on what 
activities are allowable by I.R.C. § 501(c)(4) organizations, including lobbying and 
political campaign intervention. 

IRS’s Response to Our Recommendations 

TIGTA made nine recommendations to provide more assurance that applications 
are processed in a fair and impartial manner in the future without unreasonable delay. 
The IRS agreed to seven of our nine recommendations and proposed alternative 
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corrective actions for two of our recommendations. However, we do not agree that the 
alternative corrective actions will accomplish the intent of the recommendations. One of 
these recommendations was that the IRS should clearly document the reason 
applications are chosen for further review for potential political campaign intervention. 
The second was that the IRS should develop specific guidance for specialists processing 
potential political cases and publish the guidance on the Internet. Further, the IRS's 
response also states that issues discussed in the report have been resolved. We 
disagree with this assertion. Until all of our recommendations are fully implemented and 
the numerous applications that were open as of December 2012 are closed, we do not 
consider the concerns in this report to be resolved. In addition, as part of our mission, 
TIGTA will also determine whether any criminal activity or administrative misconduct 
occurred during this process. The attached TIGTA report includes additional information 
on all nine recommendations and the IRS’s planned corrective actions and completion 
dates. 


We at TIGTA are committed to delivering our mission of ensuring an effective and 
efficient tax administration system and preventing, detecting, and deterring waste, fraud, 
and abuse. As such, we plan to provide continuing audit and investigative coverage of 
the IRS’s efforts to administer the tax-exempt laws. 

Chairman Baucus, Ranking Member Hatch, and Members of the Committee, 
thank you for the opportunity to update you on our work on this tax administration issue 
and to share my views. 
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To: The Honorable J. Russell George, Treasury Inspector General for Tax Administration, 
United States Department of the Treasury 
From: The Senate Committee on Finance 
Date: May 23, 2013 


Senate Finance Committee Hearing 
“A Review of Criteria Used bv the IRS to Identify 
501(c)(4) Applications for Greater Scrutiny” 
May 21, 2013, 10:00am 

Questions for the Record 


Questions from Senator Richard Burr 

1. In the course of your review of IRS procedure for processing 501(c)(4) applications, did 
you or any member of your audit team brief the General Counsel of the Treasury about 
any aspect of the audit? If yes, please provide the date of that briefing and the dates of 
any follow-up conversations. Please also provide the names of the participants in those 
conversations. 

J. Russell George advised the then-Acting General Counsel Christopher Meade on June 
4, 20 1 2 that we were conducting an audit of the IRS ’ s processing of applications for tax- 
exempt status. Between June 4, 2012 and the issuance of the report on May 14, 2013, 

Mr. George had a standing monthly meeting the first business Monday of the month with 
Mr. Meade in his role as the Acting General Counsel, which continued upon his 
confirmation as General Counsel on April 25, 2013, and periodically advised him that the 
audit was ongoing, but did not provide any audit results. The audit team did not have any 
contact with the General Counsel of the Treasury. 

2. Were you or any member of your audit team asked to update any member of the White 
House staff? If yes, please provide the dates of those conversations and the names of all 
of the participants in those conversations. 

No. 

3. Please provide the dates you or members of your audit team briefed Chief Counsel 
William Wilkins during the course of your audit. If this discussion did not include Mr. 
Wilkins personally, please provide the names of those in his office with whom you or your 
team did speak regarding your audit. 

J. Russell George did not personally meet with or brief the IRS Chief Counsel or anyone 
in his office regarding this audit. In addition, the audit team did not personally meet with 
or brief the IRS Chief Counsel or anyone in his office regarding this audit. 
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4. During the course of your audit, did you or any member of your audit team request, 
formally or informally, to brief the Commissioner and what was their response? If so, 
please provide dates for both the request and the response. 

TIGTA executives provided oral briefs to IRS Commissioner Shulman on May 30, 2012, 
during the planning phase of the audit, because the team had identified the use of various 
criteria to select tax-exempt applications for further review. The criteria were based on 
the names of the organizations and their policy positions. TIGTA executives briefed 
Acting IRS Commissioner Miller on March 27, 2013, about the results of the audit. This 
audit was discussed along with other topics as part of the regular monthly meeting with 
the Commissioner on these two occasions. There were no other requests to brief the 
Commissioner, and there was no formal response from the IRS. 

5. Please provide a full description of the participation of Holly Paz in TIGTA ’s audit. 

Holly Paz was designated as one of our primary contact points for the audit. She was 
instrumental in identifying personnel that conducted certain processes that we needed to 
leam about; scheduling walkthroughs of processes in Cincinnati, Ohio; identifying and 
providing (along with other IRS employees) documentation that were responsive to our 
requests; identifying and scheduling meetings with individuals during our audit 
fieldwork; answering technical questions we asked; and agreeing or disagreeing (in 
concert with Lois Lemer and others) with audit findings as they were elevated to IRS 
management. While Holly Paz was in attendance during interviews with Cincinnati, 
Ohio, and Washington, D.C., employees, she did not participate in the interviews and did 
not answer any questions. She was asked to leave at the end of certain meetings so that 
TIGTA’s audit team could ask sensitive questions of the IRS employees. 

6. Did Holly Paz participate in TIGTA 's interviews of IRS employees in the Cincinnati 
office? 

She was in attendance, but did not participate in the interviews and did not answer any 
questions. 

7. If Holly Paz did participate in TIGTA 's interviews of IRS employees in the course of your 
audit, who requested that she participate? 

Holly Paz stated that Lois Lemer asked her to sit in on the interviews so that the IRS 
would be in the best position to respond to our report and recommendations. 

8. During the course of Holly Paz 's participation in your audit, are you aware that she 
communicated the status, findings, or any other detail of your audit to anyone else inside 
or outside of the IRS? If so, please provide the names of those individuals. 

We are aware that Holly Paz communicated with many people within the IRS about our 
audit; however, we do not know the specific information that she communicated to these 
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individuals. The following is a list of individials Holly Paz communicated with about 
our audit that we are aware of: 

• Lois Lemer, Director, EO; 

• Judy Kindell, Senior Technical Advisor to Director, EO; 

• Sharon Light, Technical Advisor to Director, EO; 

• Hilary Goehausen, EO Technical Specialist; 

• Nancy Marks, Senior Technical Advisor to the Acting Commissioner, Tax 
Exempt and Government Entities Division; and 

• Cindy Thomas, Determinations Unit Program Manager. 

She also arranged interviews with the various auditees we spoke with during our review. 

9, Your report indicates that you initiated Ms audit based on concerns expressed by 

Members of Congress. Were there ever any requests to your office from within the IRS to 
initiate an audit due to concerns about targeting activity? If so, please describe. 

We are not aware of any formal request from the IRS to initiate an audit related to this 
issue. 
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Questions from Senator John Thune 


1. Did you interview Ms. Hall Ingram as part ofTIGTA 's audit report? 

No, we did not interview Ms. Hall Ingram as part of our audit. 

2. Was Ms. Hall Ingram put in charge of any other activities during her tenure as 
Commissioner of'TEGE that could have diverted her attention away from oversight of 
activities within EO? 

In approximately December 2010, Sarah Hall Ingram moved temporarily from her 
position as the Commissioner of the Tax Exempt and Government Entities Division to 
lead the implementation of the tax provisions of the Affordable Care Act (Director, 
Affordable Care Act Office) under the Deputy Commissioner, Services and 
Enforcement.' 


' Sarah Hall Ingram retained her title as Commissioner, Tax Exempt and Government Entities Division for a period 
of time after December 2010 while she was on temporary assignment to the Affordable Care Act Office. We do not 
know when she no longer officially had the title of Commissioner, Tax Exempt and Government Entities Division or 
when she assumed the title of Director, Affordable Care Office. 
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Questions from Senator Johnny Isakson 

Complete and detailed answers to questions about who, what, when, where and how regarding 
this serious breach of trust by the IRS are needed if Americans’ confidence in their federal 
government is to be restored. I respectfully submit and request a written reply within 60 days of 
receiving the questions below. Thank you. 

The responses below are based on available documentation provided to TIGTA during our audit. 

1. Who initially identified that the IRS office in Cincinnati, Ohio, was using erroneous and 
law-breaking criteria in reviewing applications for 501(c)(4) status? Please include in 
your answer the name, title, and location, and if individuals were IRS staff. 

Holly Paz, Director, Rulings and Agreements in Washington, D.C., initially identified 
what is referred to in TIGTA’s audit report as “inappropriate criteria” in June 2011. At 
that time, she requested information concerning the criteria being used to identify what 
the IRS were referring to as “Tea Party” cases in preparation for a briefing with the 
Director, EO. 

2. When did this identification occur? Please provide a date or dates. 

The criteria were provided to Holly Paz on June 2,2011. 

3. How did Lois Lerner, director of the exempt organizations unit, Internal Revenue 
Service, Washington, D.C., communicate to IRS staff at the Cincinnati, Ohio, office that 
the criteria being used by them to assess applications for 501(c)(4) status was erroneous 
and law breaking AND was to be stopped? Please provide all forms of communication 
used to communicate this message, including communications by email, fax, phone log, 
or in person. 

Lois Lerner was briefed by her staff on the criteria on June 29, 2011. Asa result, Cindy 
Thomas, Determinations Unit Program Manager, stated that Lois Lerner expressed 
concerns about the criteria and Ms. Thomas changed the criteria on July 5, 201 1 . We are 
providing a copy of an email from Cindy Thomas discussing the changes made to the 
criteria, as well as documentation from Lois Lerner stating that she directed the changes 
be made. We do not have any further documentation. 

The document requested includes return information protected by the confidentiality 
provisions of Title 26 U.S.C. Section 6103. We have provided an unredacted copy of this 
document to the persons authorized by the Chairman of the Committee to receive such 
information, which cannot appeeur in the public record of the hearing. 



84 


4. When was Ms. Lerner 's communication sent? Please provide a date or dates. 

Lois Lemer held a conference call on July 5, 20 1 1 . In addition, the documentation 
referred to in response to Question #3 contains information responsive to this question. 

5. What specific language was used ordering the criteria be corrected? Please provide 
copies of all relevant communication, including but not limited to notes, memos, and 
talking points about what was communicated. 

We do not have any meeting notes, memos, or talking points related to this 
communication from Lois Lemer. 

6. What remedial action was taken, if any? 

On July 5, 2011, Cindy Thomas, Determinations Unit Program Manager, changed the 
criteria used to identify “tea party” cases. The new criteria was as follows: 
“Organizations involved with political, lobbying, or advocacy for exemption under 
501(c)(3) or 501(c)(4).” In addition, the IRS began referring to “tea party” cases as 
“advocacy” cases. 

7. Who was the initial Lerner correction order communicated to? Please include in your 
answer the names, titles, and locations of all individuals who received this 
communication from Lois Lemer, including but not limited to any IRS employees. 

According to documentation provided by the IRS, Cindy Thomas, Determinations Unit 
Program Manager in Cincinnati, Ohio, and EO Technical Unit employees participated in 
the conference call with Lois Lemer. We do not know who from the EO Technical Unit 
participated in the conference call. 

8. Who : If the communication was directed to someone in a supervisory role for sharing 
with subordinates, please provide the names, titles, and locations of all subordinates who 
were to receive the correction order. 

Cindy Thomas, Determinations Unit Program Manager, shared the change in criteria 
with: 

• Ron Bell, Determinations Specialisf (Cincinnati, Ohio); 

• Steven Bowling, Determinations Group Manager, (Cincinnati, Ohio); 

• Boimie Esrig, former Determinations Area Manager; 

• John Shafer, Determinations Group Manager (Cincinnati, Ohio); 

• Brenda Melahn, former Determinations Area Manager; 

• Peggy Combs, (we are unsure of her position title at the time); 

• James Brandes, Determinations Specialist (Cincinnati, Ohio); and 

• Jon Waddell, Determinations Group Manager (Cinciimati, Ohio). 
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We do not know to whom the above listed IRS employees may have forwarded the 
criteria change. 

P. Who was responsible for determining compliance to the correction order? Please 
include in your answer the name, title, and location of the IRS staff. 

The new criteria were issued to all Determinations Unit specialists via the “Be On the 
Look Out” (BOLO) listing. However, during our audit there were no controls in place to 
ensure the specialists follow the criteria while processing eases. In our report, we 
recommended that procedures be developed to better document the reasons(s) 
applications are chosen for review by the team of specialists (e.g., evidence of specific 
political campaign intervention in the application file or specific reasons the EO function 
may have for choosing to review the application further based on past experience). 

10. Who later discovered the IRS staff in Cincinnati, Ohio, began using other, new 
erroneous, law-breaking criteria AFTER being corrected earlier? Please include in your 
answer the name, title, and location of the IRS .staff. 

Holly Paz, Director, Rulings and Agreements, in Washington, D.C., learned the criteria 
had been changed by the team of specialists and she revised the criteria again in May 
2012 . 

1 1. Who at the IRS ordered the correction of the second erroneous, law-breaking criteria 
being used in the IRS Cincinnati. Ohio, office in reviewing applications for 501(c)(4) 
status? Please include in your answer the name, title, and location of IRS staff 

In May 2012, Holly Paz, Director, Rulings and Agreements, in Washington, D.C., revised 
the criteria to read as follows: “501(c)(3), 501(c)(4), 501(c)(5), and 501(c)(6) 
organizations with indicators of significant amounts of political campaign intervention 
(raising questions as to exempt purpose and/or excess private benefit).” 

12. What was the language of the second order to correct the use of erroneous, law-breaking 
criteria being used by IRS staff' in the Cincinnati, Ohio, office? Please be specific and 
provide a copy of the order. 

TIGTA does not have any documentation from the IRS ordering the change to the criteria 
in May 2012. 

15. What remedial action was to be taken to correct the reoccurring problem? 

Holly Paz, Director Rulings and Agreements, issued a memorandum outlining new 
procedures for adding to or changing existing BOLO criteria. Under the new procedures, 
any additions or changes to the criteria had to be approved at the executive level prior to 
implementation. 
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14. How was the order requiring the second correction communicated and to whom? Please 
provide all relevant forms of communication used to communicate this message, 
including but not limited to communications by email, fax, phone, or in person. 

TIGTA does not have any doeumentation from the IRS ordering the ehange to the eriteria 
in May 2012. 

15. When was the second correction order given? Please provide a date. 

TIGTA does not have any documentation from the IRS that reflects an order to change to 
the criteria in May 2012. 

7 6. Who was responsible for overseeing and documenting the order to correct the second use 
of erroneous, law-breaking criteria being used by IRS staff in the Cincinnati, Ohio, 
office? Please include in your answer the name, title, and location of individual, 
including but not limited to any IRS staff. 

TIGTA does not have any documentation from the IRS ordering the change to the criteria 
in May 2012. Holly Paz, Director, Rulings and Agreements, in Washington, D.C., 
revised the criteria to read as follows: “501(c)(3), 501(c)(4), 501(c)(5), and 501(c)(6) 
organizations with indicators of significant amounts of political campaign intervention 
(raising questions as to exempt purpose and/or excess private benefit).” 

1 7. What was former IRS lawyer Philip Hackney ’s role in and knowledge of erroneous, law- 
breaking criteria used by IRS staff in Cincinnati, Ohio, in reviewing applications for 
501(c)(4) status? Please provide all relevant documentation, including hut not limited to 
emails, memos, fax, phone log, or in person conversations. 

We do not have any knowledge of former IRS lawyer Philip Hackney’s role or 
knowledge of this matter. 

18. Will the Treasury Inspector General for Tax Administration as a follow up to the findings 
in the TIGTA audit report of May 14, 2013, begin a detailed investigation of IRS staff in 
Cincinnati, Ohio, and possibly other IRS staff at other locations who may have been 
involved in some way with the law-breaking criteria used by the IRS staff in Cincinnati, 
Ohio? 

TIGTA is reviewing whether any violations of IRS Restructuring and Reform Act of 
1998 have occurred and whether there was any political influence involved in selecting 
the criteria and the unnecessary questions. Also, TIGTA’s Office of Audit made a 
referral to our Office of Investigations on May 28, 2013 stating that our recently issued 
audit report noted the use of other named organizations on the BOLO listing that were 
not related to potential political cases reviewed as part of our audit. 
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Because of Privacy Act and Title 26 U.S.C. § 6103 restrictions, we catmot comment on 
whether we have any investigations ongoing in the area. 

19. When will this TIGTA investigation begin if the answer to Question 18 above is in the 
affirmative? 

Because of Privacy Act and Title 26 U.S.C. § 6103 restrictions, TIGTA cannot comment 
more specifically on the status of any investigation. See response to question 1 8. 
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Questions from Senator Michael Bennet 

1. Earlier this week, the Denver Post’s editorial board characterized this episode not only 
as a political scandal but also as a “tax-code scandal. ” It highlighted the fact that the 
“people who do nothing all day, every day but think about our complicated tax laws " 
struggled to understand the distinction between a social welfare organization and a 
political one. 

In fact, the Inspector General's report noted that the IRS' own specialists "lacked 
knowledge of what activities ” are allowed by tax-exempt organizations. I ask that the 
Denver Post editorial be submitted for the record. To help avoid this type of one-sided 
targeting in the future, should Congress consider clarifying the underlying statute as to 
what constitutes a genuine social welfare organization versus one that is primarily 
engaged in campaign activities? Or does the IRS have the capability to re-work its 
complicated and subjective process so that applications are reviewed in a more timely 
and even-handed manner? 

Regarding potential legislation, matters of tax policy are under the jurisdiction of the 
Office of Tax Policy within the Department of the Treasury, and we would defer any 
discussion of potential legislative change to them. 

Regarding the IRS’s ability to re-work its process to review applications more timely, we 
recommended in our report that the IRS request that the IRS Chief Counsel and the 
Department of the Treasury recommend that guidance on how to measure the “primary 
activity” of I.R.C. § 501(c)(4) social welfare organizations be included for consideration 
in the Department of the Treasury Priority Guidance Plan. 
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Addendum 

Article FROM THE Denver Post, May 20, 2013 

Taxing questions, even for the IRS 

The agency must determine exactly how much political activity is allowed by 501(c)(4) groups. 

By The Denver Post Editorial Board 

The IRS targeting of conservative groups for special scrutiny when they sought non-profit status 
is of course primarily a political scandal, but it's a tax-code scandal, too — and contrary to what 
you may have heard, it's not entirely resolved. 

It's a tax-code scandal because once again Americans have learned that even the people who do 
nothing all day, every day but think about our complicated tax laws don't always understand 
them. The Inspector General's report last week on the IRS is quite blunt about this failing. "We 
also believe that Determinations Unit specialists lacked knowledge of what activities are allowed 
by ... tax-exempt organizations," the report says. 

In other words, the very "specialists" tasked with enforcing the laws for groups seeking tax- 
exempt 501 (c)(4) status were confused about what was and wasn't allowed. They didn't target 
conservative groups out of confusion — that was deliberate — but some of their out-of-line 
inquiries apparently stemmed from outright ignorance. 

And yet ordinary Americans with day jobs are supposed to comply with every twist of the tax 
code without stumbling into trouble. Really? 

As for the scandal not being resolved, that too is straight from the IG report. "Nine 
recommendations were made to correct concerns we raised in the report, and corrective actions 
have not been fully implemented," the inspector general states. "Further, as our report notes, a 
substantial number of applications have been under review, some for more than three years and 
through two election cycles, and remain open." 

Given such staggering foot-dragging, it might be too much to expect that the IRS thoroughly 
retool the way it handles 501(c)(4) applications by the next election. Yet it's important that its 
new acting director, Daniel Werfel, demand that this be the goal. Although government shouldn't 
assume that certain types of groups seeking tax-exempt status are trying to skirt the prohibition 
against electioneering, it shouldn't simply take them at their word, either. 

Abuse of tax-exempt status by patently political groups was rampant in the 2012 election, on 
both the right and left. The IRS should push back against similar abuses in 2014, but not by 
targeting small fry on only one-half of the political spectrum. 
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It's the big political operators who have given the system a bad name. They're the ones turning a 
tax-exempt status meant to "promote social welfare" into a vehicle with no other purpose than to 
hide the identity of donors while aiding national and state political campaigns. 

The IRS needs to more precisely define how much political activity is allowed by 501(c)(4)s and 
how it will be defined. It needs to better train its employees. And then it needs to enforce the law 
— impartially. 
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Senate Finance Committee Hearing 
“A Review of Criteria Used by the IRS to Identify 
501(C)(4) APPLICATIONS FOR GREATER SCRUTINY” 

May 21, 2013, 10:00am 

Questions FOR the Record 


Questions from Senator Toomev 

These questions are directed at both the IRS and the office of the Treasury Inspector General for 
Tax Administration. Please provide all answers in a manner consistent with sec. 6103 and other 
statues regarding the protection of confidential information. 

1) List the names of the individuals who held the following positions, either in a full 

capacity or an 'acting' one, at the IRS from January I, 2010 to the present. Additionally, 
provide the dates each individual held each position: 

• Commissioner of the IRS Douglas Shulman - January 20 1 0 to November 2012; 
Steven Miller (Acting) - November 2012- May 2013; Daniel Werfel (Acting) - 
May 2013 to June 10, 2013. 

• IRS Chief Counsel William Wilkins- January 2010 to present. 

• Deputy Commissioner for Services and Enforcement Steven Miller - 
January 2010 to May 2013; Heather Maloy- June 2013; Daniel Werfel - 
Principal Deputy Commissioner and Deputy Commissioner for Services and 
Enforcement - June 1 1 , 20 1 3 to present. 

• Commissioner, Tax Exempt and Government Entities Division Sarah Hall 
Ingram' - January 2010 to December 2010; Joseph Grant (Acting) - 
December 2010 to May 2013; Joseph Grant - May 2013; Michael Julianelle 
(Acting) - May 2013 to present. 

• Senior Technical Advisor to the Commissioner of the Tax Exempt and 
Government Entities Division Nancy Marks - August 201 1 to present (we do 
not know who held this position prior to Ms. Marks). 

• Director, Exempt Organisations (EO) Lois Lerner - January 2010-May 2013; 
Kenneth Corbin (Acting) - May 201 3 to present. 

• Senior Technical Advisor to the Director, EO Judith Kindell - January 2010 to 
present; Sharon Light - January 201 1 to present. 

• Director, Rulings and Agreements Rob Choi - January 2010 to December 2010; 
Holly Paz (Acting) - January 2011 to September 2011; David Fish (Acting) - 
October 2011 to January 2012; Holly Paz (Acting) - February 2012 to 

April 2012; Holly Paz - May 2012 to present. 

• Program Manager, Determinations Unit Cindy Thomas - January 2010 to 
present. 


' Sarah Hall Ingram retained her title as Commissioner, Tax Exempt and Government Entities Division for a period 
of time after December 2010 while she was on temporary assignment to the Affordable Care Act Office. We do not 
know when she no longer officially had the title of Commissioner, Tax Exempt and Government Entities Division. 
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• Manager, Technical Unit Holly Paz (Acting) - early 20 1 0 to March 2010; Steve 
Grodnitzky (Acting) - March 2010 to October 2010; Holly Paz - October 2010 
to January 2011; Mike Seto (Acting) — January 201 1 - [we do not know the end 
date of his acting assignment]; Mike Seto, - [we do not know the beginning date 
when he became the Manager, Technical Unit] to present. 

2) List the positions held by Sarah Hall Ingram at the IRS from Jan. 1, 2010 to the present, 
and the dates she held these positions. Additionally, list the official responsibilities of 
each of these positions. 

January 2010 to December 2010 - Commissioner, Tax Exempt and Government Entities 
Division - TIGTA does not have the IRS position description that would enumerate the 
official responsibilities for the Commissioner, Tax Exempt and Government Entities 
Division. 

December 2010 to present - Director, Affordable Care Act Office - TIGTA does not 
have the IRS position description that would enumerate the official responsibilities for 
the Director, Affordable Care Act Office. 

Sarah Hall Ingram retained her title as Commissioner, Tax Exempt and Government 
Entities Division for a period of time after December 2010 while she was on temporary 
assignment to the Affordable Care Act Office. TIGTA does not know when she no 
longer officially had the title of Commissioner, Tax Exempt and Government Entities 
Division or when she assumed the title of Director, Affordable Care Office. 

3) Provide the name of the Determinations Unit Group Manager listed in the timeline of the 
TIGTA report on “Around March 1, 2010. ” 

John Shafer. 

4) Provide a copy of the April 1-2, 2010 email(s) referenced in the timeline of the TIGTA 
report (item that reads: “The new Acting Manager, Technical Unit, suggested the need 
for a Sensitive Case Report on the Tea Party cases. The Determinations Unit Program 
Manager agreed. ”) 

The document requested includes return information protected by the confidentiality 
provisions of Section 6103. We have provided an unredacted copy ofthis document to 
the persons authorized by the Chairman of the Committee to receive such information, 
which cannot appear in the public record of the hearing. 

5) Provide a copy of the email(s) sent during July 2010 that are referenced in the timeline of 
the TIGTA report (item that reads: "Determinations Unit management requested its 
specialists to be on the lookout for Tea Party applications "). 

The document requested includes return information protected by the confidentiality 
provisions of Section 6103. We have provided an unredacted copy of this document to 
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the persons authorized by the Chairman of the Committee to receive such information, 
which cannot appear in the public record of the hearing. 

6) Provide a copy of the July 27, 2010 email(s) referenced in the timeline of the TIGTA 
report (paragraph that begins: "Prior to the BOLD listing development, an email was 
sent... Additionally, list the names of IRS management who received these emails. 
Also, provide the names of all non-management employees at the IRS who received these 
emails. Finally, provide the names of any individuals employed at the White House, 
Treasury Department, or any political campaign who received these emails, if any. 

As noted in our report, the source for the July 27, 2010 entry in TIGTA’s timeline is our 
interviews and documentation obtained during the audit. TIGTA does not have the 
requested email. Therefore, TIGTA does not know who received the July 27, 2010 
email. 

7) According to the TIGTA report, on August 12, 2010, "The BOLO luting was developed 
by the Determinations Unit. ” Provide a copy of this BOLD. List the names of any 
employee at the IRS employed in a management capacity who received a copy of this 
BOLD before May 17, 2012. 

As noted in our report, the source for the August 12, 2010 entry in the timeline is our 
interviews and documentation obtained during the audit. We are providing supporting 
documentation for the July 27, 2010 entry. Because the information in the BOLO is 
protected under Title 26, Section 6103, we are unable to provide a copy of the BOLO for 
the record. However, it is our understanding that the IRS provided to the Committee 
copies of all BOLOs used by the Determinations Unit since 2010. Furthermore, we do 
not know who received a copy of the July 27, 2010 BOLO before May 17, 2012. We 
obtained this information from our interviews during the audit, which was formally 
opened in June 2012. 


[The above-referenced document can be found at the end of Senator Toomey’s questions.] 



94 


8J Did the Program Manager of the Determinations Unit have any form of communication 
with the following people during the months of June, July, or August 2010: 

• Director (or Acting Director) of Rulings and Agreements. 

• The office of the Director (or Acting Director), Rulings and Agreements. 

• Director of Exempt Organizations (EO). 

• The office of the Director, EO. 

• Senior Technical Advisor to the Director, EO. 

• The office of the Senior Technical Advisor to the Director, EO. 

• The Commissioner (or Acting Commissioner) of the Tax Exempt and Government 
Entities Division. 

• The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division. 

• Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the Tax 
Exempt and Government Entities Division. 

List the days any communication occurred and the form it took (i.e., phone, email, in person, 
etc.) 

The IRS provided emails that it gathered so that TIGTA could develop a timeline of 
actions taken between January 2010 and May 2012 regarding the IRS’s response to and 
decision making process for addressing potential political cases. TIGTA’s audit team 
does not have copies of all emails generated by the IRS personnel identified above or 
phone logs during the identified time period. The documentation TIGTA obtained from 
the IRS during the audit did not contain any communications between the Determinations 
Unit Program Manager and the listed employees for the time period requested. 

9) Who conducted the training that began on June 7, 2010 in the Determinations Unit (as 
referenced in the TIGTA report)? Who does the person (or people) report to? 

The following individuals conducted the June 7, 2010 training and the people they 
reported to are shown in parentheses. 

o Donna Abner, Manager, Quality Assurance (reports to Cindy Thomas, 

Determinations Unit Program Manager). 

o Jon Waddell, Determinations Group Manager (would have reported to an Area 

Manager, but we do not know who his Area Manager was at the time of the training), 
o Faye Ng, Determinations Specialist (would have reported to a Group Manager, 
currently Peggy Combs). 

o Peggy Combs (we are unsure of her position title at the time and to whom she would 
have reported). 

o Steve Bowling, Determinations Group Manager (would have reported to an Area 
Manager, but we do not know who his Area Manager was at the time of the training), 
o Mike Tierney, Quality Assurance (reports to Donna Abner, Manager, Quality 
Assurance). 
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1 0) During the month of October 2010, did the Manager (or Acting Manager) of the 
Technical Unit have any form of communication with the following people: 

• Program Manager (or Acting Manager) of the Determinations Unit 

• Director (or Acting Director) of Rulings and Agreements. 

• Director, Exempt Organizations (EO). 

• The office of the Director, EO. 

• Senior Technical Advisor to the Director, EO. 

• The office of the Senior Technical Advisor to the Director, EO, 

• The Commissioner (or Acting Commissioner) of the Tax Exempt and Government 
Entities Division. 

• The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division. 

• Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the Tax 
Exempt and Government Entities Division. 

List the days any communication occurred and the form it took (i.e., phone, email, in 
person, etc.) 

The IRS provided emails that it gathered so that TIGTA could develop a timeline of 
actions taken between January 2010 and May 2012 regarding the IRS’s response to and 
decision making process for addressing potential political cases. TlQTA’s audit team 
does not have copies of all emails generated by IRS personnel identified above or phone 
logs for IRS personnel during the identified time period. Based upon documentation 
provided to TIGTA during our audit, we have identified the following communication 
between the Manager (or Acting Manager) of the Technical Unit and the listed 
employees: 

o Email - on October 26, 2010, the Determinations Unit Program 
Manager emailed the Manager, EO Technical, voicing her concern 
over the approach being used to develop the “Tea Party” cases. 

1 1) According to the timeline listed in the TIGTA report, during the month of October, 2010, 
“Applications involving potential political campaign intervention were transferred to 
another Determinations Unit specialist. The specialist did not work on the cases while 
wailing for guidance from the Technical Unit. " 

Who made the decision to transfer potential political cases to another Determinations 
Unit specialist? 

The cases were transferred to another Determinations Unit specialist because the former 
specialist responsible for the cases left her position. We do not know who made the 
decision to transfer the cases. 
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Who told this specialist not to work on potential political cases, or did the specialist make 
this decision on his own? 

The specialist could not recall who specifically told him to not work on the potential 
political cases. He believes the previous specialist and his group manager told him not to 
work on the cases when they were transferred to him. He does not remember if that was 
documented. If it was from the previous specialist, he believes it would have been 
verbally communicated. According to the specialist, he did not make this decision on his 
own. 

Who did this specialist report to? 

Steve Bowling, Group Manager. 

What other job functions did this specialist have at the time? 

TIGTA does not have the IRS position description that would list the official 
responsibilities for Determinations specialists. 

Did this specialist have any contact with any manager within the IRS during the months 
of October, November, or December 2010? If so, when did this communication occur 
and in what form did it take place? 

The IRS provided emails that it gathered so that TIGTA could develop a timeline of 
actions taken between January 2010 and May 2012 regarding the IRS’s response to and 
decision making process for addressing potential political cases. TIGTA’s audit team 
does not have copies of all emails generated by IRS personnel or any phone logs for the 
identified time period. The documentation TIGTA obtained from the IRS during the 
audit did not contain any communications between this specialist and any manager within 
the IRS. 

12) According to the timeline provided by the TIGTA report, on November 16, 2010, a “new 
coordinator contact for potential political cases was announced. " Who is this individual 
and who do they report to? 

Ronald Bell, Determinations Specialist, was assigned the role of coordinator contact for 
potential political cases. He reports to Steve Bowling, Group Manager. 

1 3) According to the timeline provided by the TIGTA report, from November 16-17, 2010, a 
“Determinations Unit Group Manager raised concern to the Determinations Unit Area 
Manager that they are still waiting for an additional information request letter template 
from the Technical Unit for the Tea Party cases. " 

What are the names of the Group Manager and Area Manager listed above? Did these 
two managers have any contact with the Program Manager of the Determinations Unit 
during November 2010? 
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Steve Bowling, Group Manager, raised this concern to Sharon Camarillo, Area Manager, 
on November 16, 2010. The Area Manager raised the concern to Cindy Thomas, the 
Determinations Unit Program Manager on the same day. The Determinations Unit 
Program Manager responded on November 17, 2010. 

The IRS provided emails that it gathered so that TIGTA could develop a timeline of 
actions taken between January 2010 and May 2012 regarding the IRS’s response to and 
decision making process for addressing potential political cases. TIGTA’s audit team 
does not have copies of all emails among the identified IRS personnel or any phone logs 
for the dates identified in the questions. Based upon documentation provided to TIGTA 
during our audit, we identified the following communication between the Determinations 
Unit Program Manager and the group and area managers: 

o Email - on November 20, 2010, the Determinations Unit Program 
Manager emailed both the group and area managers regarding a 
conversation she had with the Manager, EO Technical, on the status of 
the “tea party” cases. She was told that it was decided a template letter 
was not feasible because not all of the “tea party” cases have the same 
issues. 

14) According to the timeline provided by the TIGTA report, on Dec. 13, 2010, the 
“Technical Unit manager responded that they were going to discuss the cases with the 
Senior Technical Advisor to the Director, EO. " 

Did this discussion between the Technical Unit manager and the Senior Technical 
Advisor occur? If so, when did it occur? If it did not occur, when was the next time the 
Technical Unit manager had any form of contact with the Senior Technical Advisor to the 
Director, EO? 

TIGTA does not know if this meeting took place as planned. 

15) From December 13, 2010 through June 28, 2011, did the Senior Technical Advisor to the 
Director, EO have any form of communication with the following people: 

• Director, Exempt Organizations (EO) 

• The office of the Director, EO 

• The Commissioner (or Acting Commissioner) of the Tax Exempt and Government 
Entities Division 

• The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division 

• Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the Tax 
Exempt and Government Entities Division 

List the days any communication occurred and the form it took (i.e., phone, email, in 
person, etc.) 
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The IRS provided emails that it gathered so that TIGTA could develop a timeline of 
actions taken between January 2010 and May 2012 regarding the IRS’s response to and 
decision making process for addressing potential political cases. TIGTA’s audit team 
does not have copies of all emails generated by the IRS personnel identified above or any 
phone logs during the identified period of time. The documentation TIGTA obtained 
from the IRS during the audit did not contain any communications between the Senior 
Technical Advisor to the Director, EO and any of the listed employees for the time period 
specified. 

16) Provide a copy of the January 28, 2011 email referenced in the TIGTA report. 

The document requested includes return information protected by the confidentiality 
provisions of Section 6103. We have provided an unredacted copy of this document to 
the persons authorized by the Chairman of the Committee to receive such information, 
which cannot appear in the public record of the hearing. 

1 7) Provide a copy of the February 3, 201 1 email referenced in the TIGTA report. 

The IRS provided the emails as chains of email messages. The February 3, 201 1 email is 
part of the email file referenced in response to question #16, and therefore cannot be 
provided for the record. 

18) Provide a copy of the March 2, 2011 email referenced in the TIGTA report. 

The IRS provided the emails as chains of email messages. The March 2, 201 1 email is 
part of the email file referenced in response to question #16, and therefore cannot be 
provided for the record. 

1 9) Provide a copy of the March 31, 201 1 email referenced in the TIGTA report. 

The document requested includes return information protected by the confidentiality 
provisions of Section 6103. We have provided an unredacted copy of this document to 
the persons authorized by the Chairman of the Committee to receive such information, 
which cannot appear in the public record of the hearing. 

20) Provide a copy of the June 1-2, 2011 email(s) referenced in the TIGTA report. What is 
the name of the Determinations Unit Group Manager referenced? What are the criteria 
referenced in these emails? 

The Determinations Unit Group Manager was John Shafer. The criteria are: 

o “Tea Party,” “Patriots” or “9/12 Project” is referenced in the case file; 
o Issues include government spending, government debt or taxes; 
o Education of the public by advocacy/lobbying to “make America a better place to 
live”; and, 

Statements in the case file criticize how the country is being run. 


o 
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The document requested includes return information protected by the confidentiality 
provisions of Section 6103. We have provided an unredacted copy of this document to 
the persons authorized by the Chairman of the Committee to receive such information, 
which cannot appear in the public record of the hearing. 

21) Provide a copy of the June 6, 201 1 emails involving the Acting Director, Rulings and 
Agreements and the Determinations Unit Program Manager. Who else received these 
emails? 

The email was sent from Cindy Thomas, Determinations Unit Program Manager, to 
Steven Bowling, Determinations Unit Group Manager, and Bonnie Esrig, Determinations 
Area Manager, and discusses comments made by Holly Paz, Acting Director, Rulings 
and Agreements. The document requested includes return information protected by the 
confidentiality provisions of Section 6103. We have provided an unredacted copy of this 
document to the persons authorized by the Chairman of the Committee to receive such 
information, which cannot appear in the public record of the hearing. 

22) Did the Director of Exempt Organizations (EO) or any member of her office have contact 
with any of the following individuals or offices between June 28, 2011 and January 25, 
2012 : 

• The Commissioner (or Acting Commissioner) of the Tax Exempt and Government 
Entities Division 

• The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division 

• Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the Tax 
Exempt and Government Entities Division 

• Any official working for the Treasury Department who was not employed by the IRS 

List the days any communication occurred and the form it took (i.e., phone, email, in 
person, etc.) 

The IRS provided emails that it gathered so that TIGTA could develop a timeline of 
actions taken between January 2010 and May 2012 regarding the IRS’s response to and 
decision making process for addressing potential political cases. TIGTA’s audit team 
does not have copies of all emails generated by the IRS personnel identified above or any 
phone logs for the identified period of time. The documentation TIGTA obtained from 
the IRS during the audit did not contain any communications between the Director, EO or 
any member of her office and any of the listed employees for the time period specified. 

23) According to the timeline provided by the TIGTA report, on July 5, 2011 the 
"Determinations Unit Program Manager made changes to the BOLO listing. ” 


Were these changes to the BOLO listing approved by the Director of Exempt 
Organizations (EO)? 
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After a conference call with the Director, Exempt Organizations and Exempt 
Organizations Technical Unit staff on July 5, 201 1, the Determinations Unit Program 
Manager made the changes to the BOLO listing. We do not know if the revised criteria 
were approved by the Director, Exempt Organizations. 

Did any other IRS managers see the revised BOLO list before or after it was changed by 
the Determinations Unit Program Manager? 

The Determinations Unit Program Manager informed, via email, Steven Bowling, 
Determinations Group Manager and Bonnie Esrig, Determinations Area Manager, 
of the change to the criteria after she made it. We do not know whether these 
two IRS employees forwarded this email to anyone else. 

Was the new BOLO list distributed to Determinations Unit Group Managers or Area 
Managers? If so, when? 

The Determinations Unit Program Manager made the change to the criteria on the BOLO 
listing housed on a shared network site for the Determinations Unit. Our official 
workpapers do not include the information you request; however, we obtained 
information during the audit that coordinator contact Ron Bell sent an email on 
July 27, 201 1 to Determinations Unit employees advising them of the new BOLO listing. 

24) According to the timeline provided by the TIGTA report, on July S, 2011, the “EO 
function Headquarters office would be putting a document together with recommended 
actions for identified cases. " 

Clarify the meaning of 'EO function Headquarters office. ’ Who works in this office? 

Who oversees this office? Who do these people report to? 

The documentation provided to TIGTA that pertains to this entry in the timeline 
references “Washington Office.” We learned during our review that employees from the 
Technical Unit and the Guidance Unit (both of these are in the Washington Office) 
developed this document. The Manager, EO Technical, and the Manager, EO Guidance 
oversees these employees. The EO Technical Unit and the EO Guidance Unit report to 
the Director, Rulings and Agreements. The Director, Rulings and Agreements reports to 
the EO Director. 

25) Provide a copy of the July 24, 2011 email(s) referenced in the TIGTA report. 

Attached is the requested email. 


[The above-referenced document can be found at the end of Senator Toomey’s questions.] 
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26) Provide a copy of the August 4, 2011 email(s) referenced in the TIGTA report. 

There are two documents responsive to your request. We have attached one of the 
responsive e-mails. The other document requested includes return information protected 
by the confidentiality provisions of Section 6103. We have provided an unredacted copy 
of this document to the persons authorized by the Chairman of the Committee to receive 
such information, which cannot appear in the public record of the hearing. 


[The above-referenced document can be found at the end of Senator Toomey’s questions.] 


27) What is the name and precise title of the “Chief Counsel” referenced in the timeline 
provided by the TIGTA report (August 4, 2011)? 

Don Spellmann, Senior Counsel, Office of Division Counsel/Associate Chief Counsel 
(Tax Exempt and Government Entities). 

28) According to the timeline provided by the TIGTA report, on August 4, 2011, “a Guidance 
Unit specialist asked if Counsel would review a check sheet prior td issuance to the 
Determinations Unit. The Acting Director, Rulings and Agreements, responded that 
Counsel would review it prior to issuance. " 

What is the "check sheet" mentioned above? How is this different from the BOLD listing 
described in the .luly 5, 201 entry of the TIGTA report? 

The “check sheet” referenced in TIGTA’s report was the initial term used by IRS 
personnel to describe the guidance being prepared in Headquarters Office for the 
Determinations Unit to process the potential political cases. This is different than the 
criteria in the BOLD listing. The BOLD listing was used to screen cases, while the 
“check sheet” was being developed to help specialists process the cases. 

29) Provide a copy of the September 21, 2011 email(s) referenced in the TIGTA report. 
Additionally, what are the names and titles of the EO function Headquarters office 
employees referenced in this paragraph? 

Attached is the requested e-mail. This email was sent to the following people; 

Judith Kindell, Senior Technical Advisor to the Director, EO. 

Thomas J. Miller, Tax Law Specialist, Rulings and Agreements Office. 

Carter C. Hull, EO Technical Unit Specialist. 

Elizabeth Kastenberg, EO Technical Unit Specialist. 

Michael Seto, Manager, EO Technical. 
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David Fish, Manager, EO Guidance. 

Steven Grodnitzky, Group Manager, EO Technical. 
Justin Lowe, EO Guidance Specialist. 


[The above-referenced document can be found at the end of Senator Toomey’s questions.] 


30) Provide a copy of the October 25, 2011 email(s) referenced in the TIGTA report. 

The document requested includes return information protected by the confidentiality 
provisions of Section 6103. We have provided an unredacted copy of this document to 
the persons authorized by the Chairman of the Committee to receive such information, 
which cannot appear in the public record of the hearing. 

31) Provide a copy of the October 26, 2011 email(s) referenced in the TIGTA report. 

The IRS provided the emails as chains of email messages. The October 26, 2011 email is 
part of the email file responsive to question #30, and therefore cannot be provided for the 
record. 

32) Provide a copy of the October 30, 2011 email(s) referenced in the TIGTA report. 

The IRS provided the emails as chains of email messages. The October 30, 201 1 email is 
part of the email file responsive to question #30, and therefore cannot be provided for the 
record. 

33) Provide a copy of the November 3, 2011 email(s) referenced in the TIGTA report. 
Additionally, provide the names and titles of the EO function employees referenced in this 
paragraph. 

The IRS provided the emails as chains of email messages. The November 3, 201 1 email 
is part of the email file provided in response to question #29. This email was sent to the 
following people: 

Judith Kindell, Senior Technical Advisor to the Director, EO. 

Thomas J. Miller, Tax Law Specialist, Rulings and Agreements Office. 

Carter C. Hull, EO Technical Unit Specialist. 

Elizabeth Kastenberg, EO Technical Unit Specialist. 

Michael Seto, Manager, EO Technical. 

David Fish, Manager, EO Guidance. 

Steven Grodnitzky, Group Manager, EO Technical. 

Justin Lowe, EO Guidance Specialist. 
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34) Provide a copy of the November 6, 2011 email(s) referenced in the TIGTA report. 

The IRS provided the emails as chains of email messages. The November 6, 201 1 email 
is part of the email file responsive to question #30, and therefore cannot be provided for 
the record. 

35) Provide a copy of the November 15, 2011 email(s) referenced in the TIGTA report. 

The IRS provided the emails as chains of email messages. The November 1 5, 20 1 1 email 
is part of the email file responsive to question #30, and therefore cannot be provided for 
the record. 

36) According to the timeline provided by the TIGTA report, between November 23-30, 2011, 
"draft Technical Unit guidance was provided to the Group Manager. ’’ 

What was this draft Technical Unit guidance? 

This is the Draft Advocacy Guide Sheet developed by Headquarters Office to assist the 
Determinations Unit in processing the potential political cases. 

Provide a copy of the email(s) sent during this time frame referenced in the TIGTA 
report. 

The document requested includes return information protected by the confidentiality 
provisions of Section 6103. We have provided an unredacted copy of this document to 
the persons authorized by the Chairman of the Committee to receive such information, 
which cannot appear in the public record of the hearing. 

37) According to the timeline provided by the TIGTA report, between December 7-9, 2011 "a 
team of Determinations Unit specialists was created to review all the identified cases. " 

Who over.saw this team of specialists? 

Steven Bowling, Group Manager, oversaw the team of specialists created to review 
potential political cases. 

38) According to the timeline provided by the TIGTA report, on December 16, 2011, the 
"first meeting was held by the team of specialists. ” 

What was discus.sed at this meeting? Provide the email(.s) referenced in the TIGTA 
report for this day. 

A background of the advocacy cases was discussed, as well as the number and types 
(501(c)(3) or 501 (c)(4)) of cases received to date. A discussion on how to review the 
cases and the development of template questions was also discussed. The document 
requested includes return information protected by the confidentiality provisions of 
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Section 6103. We have provided an unredacted copy of this document to the persons 
authorized by the Chairman of the Committee to receive such information, which cannot 
appear in the public record of the hearing. 

39) According to the timeline provided by the TIGTA report, on January 25, 2012 the 
“BOW listing criteria were again updated. " 

Who changed the BOW? 

The coordinator contact for the team of specialists, Stephen Seok, along with the group 
manager, Steven Bowling, changed the criteria in January 2012. 

Did this person work in the Determinations Unit? 

Yes, both employees work in the Determinations Unit. 

Who is the direct supervisor of this employee? 

Stephen Seok’s supervisor is the group manager, Steven Bowling. Steven Bowling 
reports to the Area Manager (we are unsure who the Area Manager was at this time). 

Provide a copy of the documentation referenced in the TIGTA report for this day 
(January 25, 2012). 

Attached is a document responsive to this request. One additional responsive document 
includes return information protected by the confidentiality provisions of Section 6103. 
We have provided an unredacted copy of this document to the persons authorized by the 
Chairman of the Committee to receive such information, which cannot appear in the 
public record of the hearing. 


[The above-referenced document can be found at the end of Senator Toomey’s questions.] 


40) According to the timeline provided by the TIGTA report, on January 25, 2012 the 
“coordinator contact was changed as well. " 

What is the name and title of the new coordinator contact? 

Stephen Seok, Determinations Specialist. 

Who ordered this change? 


Steven Bowling, Group Manager, 
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41) Did the Determinations Unit Program manager have any form of contact with the 
Determination Unit’s Group managers or Area Managers between January 1, 2012 and 
January 31, 2012? 

The IRS provided emails that it gathered so that TIGTA could develop a timeline of 
actions taken between January 2010 and May 2012 regarding the IRS’s response to and 
decision making process for addressing potential political cases. TIGTA’s audit team 
does not have copies of all emails generated by the identified IRS personnel or any phone 
logs for the identified period of time. Based upon documentation provided to TIGTA 
during our audit, we identified the following contact between the Determinations Unit 
Program Manager and the Determination Units Group and Area Managers: 

o Email - on January 19, 2012, Steven Bowling, Group Manager, sent an 
advocacy case report email from the coordinator contact to the 
Determinations Unit Program Manager. This email included the status 
of the identified advocacy cases. 

42) Who informed the Acting Director of Rulings and Agreements that the BOLD had been 
changed? When was the Acting Director notified? 

Based upon information TIGTA collected during its audit, during a visit to the 
Determinations Unit in April 2012, the Acting Director, Rulings and Agreements learned 
of the change to the BOLO criteria. We do not know who informed her of the change. 

43) When did the Director of Exempt Organizations (EO) inform the Commissioner (or 
Acting Commissioner) of Tax Exempt and Government Entities Division that the BOLO 
had been changed? 

TIGTA does not have any information related to if, or when, the Director, Exempt 
Organizations, informed the Commissioner (or Acting Commissioner) of the Tax Exempt 
and Government Entities Division that the BOLO had been changed. 

Who else was informed and when were they informed? 

TIGTA does not have any information related to who else was informed of the changes to 
the BOLO criteria. 

44) Provide a copy of the April 25, 2012 email(s) referenced in the TIGTA report. 

Attached is one document responsive to your request. One additional responsive 
document includes return information protected by the confidentiality provisions of 
Section 6103. We have provided an unredacted copy of this document to the persons 
authorized by the Chairman of the Committee to receive such information, which cannot 
appear in the public record of the hearing. 
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[The above-referenced document can be found at the end of Senator Toomey’s questions.] 


45) Provide a copy of the May 9, 2012 emailfs) referenced in the TIGTA report. 

The document requested includes return information protected by the confidentiality 
provisions of Section 6103. We have provided an unredacted copy of this document to 
the persons authorized by the Chairman of the Committee to receive such information, 
which cannot appear in the public record of the hearing. 

46) According to the timeline provided by the TIGTA report, on May 14-15, 2012 "Training 
was held in Cincinnati, Ohio, on how to process identified potential political cases. The 
Senior Technical Advisor to the Director, EO, took over coordination of the team of 
specialists from the Determinations Unit. ” 

Who ordered this training to occur? 

After the internal review conducted by Nancy Marks, Technical Advisor to the Acting 
Commissioner, Tax Exempt and Government Entities, she recommended the team of 
specialists receive this training. 

Who oversaw the training? 

Employees from the EO Technical and Guidance Units conducted the training for the 
team of specialists in Cincinnati, Ohio. The EO Technical Unit employees included; 

• Judith Kindell, Senior Technical Advisor to the Director, EO; 

• Sharon Light, Senior Technical Advisor to the Director, EO; 

• Hilary Goehausen, EO Technical Unit Specialist; 

• Justin Lowe, EO Guidance Unit Specialist; 

• Matthew Guiliano, EO Guidance Unit Specialist; and, 

• Andy Megosh, Supervisory Tax Law Specialist, EO Guidance Unit. 

47) Provide a copy of the May 16, 2012 email(s) referenced in the TIGTA report. 

The documents requested include return information protected by the confidentiality 
provisions of Section 6103. We have provided unredacted copies of these documents to 
the persons authorized by the Chairman of the Committee to receive such information, 
which cannot appear in the public record of the hearing. 
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48) Provide a copy of the May 1 7, 2012 email(s) referenced in the TIGTA report. 

The document requested includes return information protected by the confidentiality 
provisions of Section 6103. We have provided an unredacted copy of this document to 
the persons authorized by the Chairman of the Committee to receive such information, 
which cannot appear in the public record of the hearing. 

49) According to the timeline provided by the TIGTA report, on May 1 7, 2012 "The Director, 
Rulings and Agreements, issued a memorandum outlining new procedures for updating 
the BOLD listing. The BOLD listing criteria were updated again. ” 

Did the Director, Rulings and Agreements submit the revised BOLD criteria for approval 
to the Director, EO, or any other IRS official? 

We are not aware of whether the Director, Rulings and Agreements submitted the revised 
BOLD criteria for approval. However, the Director, Rulings and Agreements, requested 
feedback on the revised language before it was finalized from: 

• Judith Kindell, Senior Technical Advisor to the Director, EO; 

• Sharon Light, Senior Technical Advisor to the Director, EO; 

• Nancy Marks, Senior Technical Advisor to the Commissioner, Tax Exempt and 
Government Entities; 

• Lois Lemer, EO Director; and, 

• Cindy Thomas, Determinations Unit Program Manager. 

50) Did any official from the office of the president or the White House have any form of 
communication with any IRS official employed in the Tax Exempt and Government 
Entities Division between January 20, 2009 and the present? 

List the days any communication occurred and the form it took (i.e., phone, email, in 
person, etc.) 

,We have no knowledge of any communications between the White House and any 
employee in the Tax Exempt and Government Entities Division. 

51) Did Colleen Kelley, Frank Ferris, or any other officer, president, vice president, or 
official of the National Treasury Employees Union contact any supervisor or manager in 
the Tax Exempt and Government Entities Division, or the Chief Counsel's Office, or the 
Commissioner of the IRS (or his deputies or Chief of Staff), or the office of the Deputy 
Commissioner for Services and Enforcement between January I, 2010 and January 1, 
2013. 

We have no knowledge of any communications between any of the listed people and any 
employee in the Tax Exempt and Government Entities Division. 
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52) Did any employee of the Treasury Department (excluding the JRS) who H'a5 appointed by 
the President have any form of contact with any employee of the Tax Exempt and 
Government Entities Division between January 1, 201 0 and May 1, 2013? 

List the days any communication occurred and the form it took (i.e., phone, email, in 
person, etc.) 

We have no knowledge of any communications between Presidential appointees at the 
Department of the Treasury and any employee in the Tax Exempt and Government 
Entities Division. 
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201 1 724 FW TIGTA DOCUMENT REQUEST 

From: Paz Holly 0 <Holly.0.Paz@irs.gov> 

Sent: Monday, July 23, 2012 3:06 PM 

To; Seidell Thomas FTIGTA; Medina Cheryl J TIGTA 

Subject: F W: TIGTA DOCU WENT REQU EST 


From: Thomas Cindy M 

Sent: Thursday, July 19, 2012 4:51 PM 

To: Paz Hoily O 

Subject: TIGTA DOCUMENT REQUEST 


From: Seto Michael C 

Sent: Sunday, July 24, 2011 11:25 AM 

To: Thomas Cindy M 

Subject: FW: Drafting the list of items tor EOD to look for on Political Advocacy Cases 
Hi Cindy, 

We wiil be working on the list. 

Mike 


From: Seto Michael C 

Sent: Sunday, July 24, 2011 11:22 AM 

To: (toehausen Hilary; Uowe Justin 

Cc Ghougasian Laurice A; Megosh Andy; Grodnitzky Steven 

Subject Drafting the list Contact Person for EOO Political Advocacy Cases 

Hilary and Justin, 

As pan of that discussion, we also concluded that we should draft a list of things for EOD agents to look 
for when v;orking these types of advocacy cases. 

Hilary, can you work with Justin, i.e. you draft and Justin reviews. Whan you both are done, I like to look 
at it, and your managers (Andy and Laur!ce,.'Steve) should also look at It too. Thanks, Mike 


From; Seto Michael C 

Sent: Saturday, July 23, 2011 4:58 PM 

To: Lowe Justin; Goehausen Hilary; Hull Carter C 

Cc Megosh Andy; Kastenberg Elizabeth C; Lieber Theodore R; Salins Mary J; Ghougasian Laurice A; 

Grodnitzky Steven; Shoemaker Ronald J 

Subject: Contact Person for EOD Political Advocacy Cases 
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Hi Everyone, 

Per our dscussiofi several weeKs ago, the contact person for EOT for all political aitvocacy cases 
pending In EOD is Justin Lowe, Justin will work witti Hilary Goehausen and Chip Hull, who 
are inlliators on polHioal advocacy cases pending in EOT, I will notify Cindy. If you have any questions, 
let me know. 

Thanks, 

Mike 
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201 1 0804 FW ADVOCACY WORKSHEET 


From; Medina Cheryl J TiGTA 

Sent; Thursday, June 06, 2013 11:29 AM 

To; Medina Cheryl J TIGTA 

Subject; FW: Advocacy Checksheet 


From: Paz Holly 0 J 

Sent! Tuesday, July 24, 2012 7:01 AM 
To: Seidell Thomas F TIGTA; Medina Cheryl J TIGTA 
Subject: FW: Advocacy Checksheet 


From: Paz Holly 0 

Sent! Monday, April 23, 2012 5:40 PM 

To: Light Sharon P 

Subject: FW: Advocacy Checksheet 


From: Paz Holly 0 

Sent! Thursday, August 04, 2011 9:12 AM 
To: Lowe Justin; Fish David L; Seto Michael C 
Subject: RE: Advocacy Checksheet 

Yes. 


From; Lowe Justin 

Sent: Thursday, August 04, 2011 9:11 AM 
To: Paz Holly 0; Fish David L; Seto Michael C 
Subject: Advocacy Checksheet 

Hi All, 

Do we plan to have Counsel look over the checksheet tor the advocacy ergs, before we send it to 
Determs? 


Thanks, 


Justin 
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20110921 FW ADVOCACY ORG. GUIDESHEET 


From; 

Sent: 

To: 

Subject: 

Attachments; 


Seidetl Thomas FTIGTA 

Thursday, May 30, 2013 11:17 AM 

Seidetl Thomas F TIGTA 

FW; Advocacy Org Guidesheet Draft - updated 

Advocacy Org Guidesheet ll-3-2011.doc 


From: Paz Holly 0 f mailto:HQilv.O.Paz!S)irs.oov 1 
Sent! Tuesday, July 24, 2012 12:00 PM 
To: Seidell Thomas F TIGTA; Medina Cheryl 1 TIGTA 
Subject: FW; Advocacy Org Guidesheet Draft - updated 


From; Rsh David L 

Sent: Monday, July 23, 2012 1:07 PM 

To: Paz Holly 0 

Subject: FW: Advocacy Org Guidesheet Draft - updated 


From: Goehausen Hilary 

Sent: Thursday, November 03, 2011 1:11 PM 

To: Kindell Judith E; Miller Thomas J; Rsh David L 

Cc! Seto Michael C; Grodnltzky Steven; Lowe Justin; Kastenberg Elizabeth C; Hull Carter C 
Subject: Advocacy Org Guidesheet Draft - updated 

Hello, 

Attached is an updated version of the draft Advocacy Org Guidesheet that Cincinnati requested 
and has been asking us for. I received edits from Chip and have incorporated them into this draft, 
if anyone else has any suggestions/revisionsfetc. please make them as soon as possible so that 
next steps can be taken. If I can get any additional edits by next Wednesday, November 9, that 
would be much appreciated and then next steps can be determined. 1 think the draft is in great 
shape and would be beneficial to EOD. Please let me or Justin know if you have any questions, 
comments or concerns. 

Thanks, 

Hilary 

Hilary Goehausen 
Tax Law Specialist 
Exempt Organizations 
Technical Group 1 
fill Constitution Ave., NW 
Washington, D.C. 20224 
p: 202,283.8915 
f; 202.283.8937 
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Hilarv.Goehau5gn@irs .gov 


From: Gcehausen Hilary 

Sent: Wednesday, September 21, 2011 4:30 PM 

To: Kindell Judith E; Miller Thomas J; Hull Carter C; Kastenberg Elizabeth C 

Cc: Seto Michael C; Fish David L; Grodnitzky Steven; Lowe Justin 

Subject: Advocacy Org Guidesheet draft 


Hello, 

Attached pleas© find a draft of the Advocacy Org Guidesheet that Justin and I have been putting 
together. Please review and provide us with any and all comments and suggestions you have. 

If you have any questions, please let me know. 

Thanks, 

Hilary 


Hilary Goehausen 
Tax Law Specialist 
Exempt Organizations 
Technical Group 1 
1111 Constitution Ave., NW 
Washington, D.C. 20224 


p: 202,283.8915 
1; 202.283.8937 
' '"~~v.Goehausen(a>irs. 


■gov 
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Advocacy Organizations Guide Sheet 


Many different types of exempt organizations engage in advocacy in compliance with the 
applicable tax laws. However, it can be challenging to distinguish between permissible 
and impermissible types of advocacy; analyzing cases involving these issues is extremely 
fact-intensive. 

This guide sheet aids agents working these cases in differentiating between types of 
advocacy, reminds them of the advocacy rules pertaining to various categories of exempt 
organizations, and provides a checklist of facts to gather and indicators of various types 
of advocacy. 

PART 1 : THREE TYPES OF ADVOCACY: 

This guide sheet breaks down the broad concept of advocacy into three categories: 
political campaign intervention, lobbying, and general advocacy. They are defined as 
follows. 

1) Political Campaign Intervention : 

An organization engages in political campaign intervention when it participates or 
intervenes in (including the publishing or distributing of statements), any political 
campaign on behalf of (or in opposition to) any candidate tor public office. This 
includes attempts to influence political campaigns through both direct and indirect 
support of, or opposition to, a candidate. 

2) Lobbying : 

An organization engages in lobbying, or legislative activities, when it attempts to 
influence specific legislation by directly contacting members of a legislative body 
(federal, state, or local), or encouraging the public to contact those members, 
regarding that legislation. An organization also engages in lobbying when it 
encourages the public to take a position on a referendum. Lobbying is distinguished 
from political campaign intervention because lobbying does not involve attempts to 
influence the election of candidates for public office. 


3) General Advocacy : 

An organization engages in general advocacy when it attempts to (1) influence public 
opinion on issues germane to the organization's exempt purposes, (2) influence non- 
legislative governing bodies (e.g., the executive branch, regulatory agencies), or (3) 
encourage voter participation through get out the vote drives, voter guides, and 
candidate debates in a nonpartisan, neutral manner. General advocacy generally 
includes all other types of advocacy other than political campaign activity and 
lobbying. 
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Part 2: TYPES OF ADVOCACY ORGANIZATIONS: 

The organizations that most commonly engage in advocacy are 501 (c)(3), (4), (5), and (6) 
organizations and 527 organizations. Below are the rules governing which types of 
advocacy these organizations can engage in, along with a chart summarizing that 
information. 

1) IRC 501{ctf3t oraanizatlona: 

• Organizations described in 501(c)(3) are organized and operated exclusively 
for charitable, religious, educational, scientific, testing for public safety, 
literary, or educational purposes, or to foster national or international amateur 
sports competition, or for the prevention of cruelty to children or animals. 

• They can engage in an insubstantial amount of lobbying, 

• They are absolutely prohibited from engaging in any type of political 
campaign intervention. 

• They can engage in an unlimited amount of general advocacy as long as it is 
educational. 


2) IRC 501(c)(4t organizations : 

• Social welfare organizations described in IRC 501 (c)(4) are organized and 
operated exclusively for the promotion of social welfare, which involves 
promoting the common good and general welfare of people in the 
community, 

• They can not be operated for profit. 

• They can engage in limited political campaign intervention. Political 
campaign intervention does not further (c)(4) purposes; therefore political 
campaign activity, along with all other non-(c)(4) activities, cannot make up 
an organization's primary activities. 

• They can engage in lobbying as their primary activity if their legislative 
activities are related to their specific exempt purposes. 

• They can engage in an unlimited amount of general educational advocacy 
as long as the activities are related to their exempt purposes. 

3) IRC 501(c)(51 organizations : 

• Organizations described in IRC 501(c)(5) must be organized and operated 
for the purpose of bettering the conditions of those engaged in labor, 
agricultural, or horticultural pursuits. 

• They can engage in unlimited general advocacy. 

• They can engage in unlimited lobbying, so long as the lobbying is conducted 
with regard to issues that are related to their exempt purpose. 


118 


• They can engage in limited political campaign intervention. Political 
campaign intervention does not further (c)(5) purposes; therefore poiiticai 
campaign activity, along with all other non-(c)(5) activities, cannot make up 
an organization’s primary activities. 


4) IRC 501fc)f6) organizations : 

• Business league organizations described in 501 (c)(6) are associations of 
persons with a common business interest and their purposes must be to 
promote this common interest. 

• They can not conduct a regular trade or business for profit. 

• They can engage in unlimited general advocacy. 

• They can engage in unlimited lobbying, so long as the lobbying is on issues 
related to their exempt purpose. 

• They can engage in limited political campaign intervention. Political 
campaign intervention does not further (c)(6) purposes; therefore political 
campaign activity, along with all other non-{c)(6) activities, cannot make up 
the organization’s primary activity. 

5) IRC 527 organizations : 

• Poiiticai organizations described in 527 are organized and operated for the 
primary purpose of engaging in political campaign intervention, including 
influencing or attempting to Influence the selection, nomination, election, or 
appointment of any individual to any Federal. State, or local public office or 
office in a political organization, or the election of Presidential or Vice- 
Presidential electors, whether or not such individual or electors are selected, 
nominated, elected, or appointed. 

• They can engage In an unlimited amount of poiiticai campaign intervention. 

• They can engage in lobbying, but would be taxed on that activity. 

• They can engage in general advocacy, but would be taxed on that activity. 



IRC 501(c)(3) 

IRC 501(c)(4), (c)(5), 
and (c)(6) 

IRC 527 

Receive tax* 

YES 

NO 

NO 

deductible 

charitable 

contributions 


Engage in poiiticai 
campaign 
intervention 

NO 


YES 

Engage in lobbying 

LIMITED: 

YES: 
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(i.e. legislative 
activity) 

Must Not Be j Unlimited Amount If 

Substantial { In Furtherance of 

1 Exempt Purposes 


Engage in general 
public advocacy not 
related to legislation 
or the election of 
candidates 

YES: i YES: 

Permitted As An j Unlimited Amount if 
Educational Activity i In Furtherance of 
[ Exempt Purposes 

i 

LIMITED 


Part 3: ADVOCACY INDICATORS: 

Distinguishing between types of advocacy requires knowledge of all the pertinent facts 
and circumstances. Therefore, careful and full development of a case is often required to 
gather very specific facts. The following are facts about an organization’s activities that 
can be helpful in distinguishing between different types of advocacy: 

• What does the organization consider to be its exempt purpose(s)? 

o How much time is devoted to each purpose? 
o How many financial resources are devoted to each purpose? 
o In what order of importance does the organization consider its exempt 
purpose? From most important to least important? 

• What are the sources of the organization's income? 

• Does the organization engage in fundraising activities? It so. what are the specific 
details, including: 

o Copies ol all solicitations the organization has made regarding fundraising, 
including fundraising that occurs in an eiection year and non-election year, 
o Copies of all documents related to the organization's fundraising events, 
including pamphlets, flyers, brochures, webpage solicitations, 
o How much of the organization’s budget Is spent on fundraising? Determine 
the sources of fundraising expenses. 

• How does the organization use its income? Are there detailed break-downs of 
these expenses? 

• How many employees does the organization have? How many volunteers? 

o Are employees full-time, part-time, or seasonal? Explain. 

o If employees are part-time, when did/do they work? 

o If employees are seasonal, during what season (months) did/do they work? 

• How many employees and volunteers are/were devoted to each activity of the 
organization throughout the year? 

• How many and what sort of resources are devoted to volunteer activities? 

• Does the organization conduct educational events, discussion groups or similar 
events? If so, what are the specific details, including: 

o Copies of all materials distributed with regards to the event, 
o When have the events taken place or plan to fake place? 
o How much of the organization’s resources and budget are devoted to these 
activities? What is the breakdown of expenses? 



Does the organization publish or distribute materials or conduct other 
communications that are prepared by or reviewed by another organization? 
is the organization associated with any other IRC 501 (c)(3), 501 (c)(4) or 527 
organizations? If so, describe in detail the nature of the relationship(s), 

o Does the organization work with those organization(s) regularly? Describe 
the nature of the contacts. 

o Do you share employees, volunteers, resources, office space, etc. with the 
organization(s)? 

Does the organization conduct candidate forums or other events at which 
candidates for public office are invited to speak? If so, what are the details, 
including the nature of the forums, the candidates invited to participate, the 
candidates that did partidpate, the issues discussed, the time and location of the 
event. 

o Are there copies of all materials distributed regarding the forum and 
provided at the forum, including any internet material discussing or 
advertising the forum? 

Have any candidates for public office spoken at a function of the organization? If 
so, what are the names of the candidates, the functions at which they spoke, any 
materials distributed or published with regard to their appearance and the event, 
any video or audio recordings of the event, and a transcript of any speeches given 
by the candidate(s)? 

Does the organization, or has it ever, conducted voter education activities, 
including voter registration drives, get out the vote drives, or publish or distribute 
voter guides? If so: 

o What is the location, date and time of the events, 

o Who on the organization's behalf has or will conduct the voter registration or 
get out the vote drives? 

o How many resources (funds/employees/volunteers) are devoted to the 
activity? 

o Are there copies of all materials published or distributed regarding the 
activities, including copies of any voter guides? 

Does the organization engage in business dealings with any candidate(s) tor public 
office or an organization associated with the candidate, such as renting office 
space or providing access to a membership list? If so, what is the relationship in 
detail and are there any contracts or other agreements documenting the business 
relationship? 

Does the organization attempt to influence the outcome of specific legislation? 

o Are there copies of all communications, pamphlets, advertisements, and 
other materials distributed by the organization regarding the legislation? 

o Does the organization conduct media advertisements lobbying for or against 
legislation? Are there copies of any radio, television, or internet 
advertisements relating to the organization’s lobbying activities? 

o Does the organization directly or indirectly communicate with members of 
legislative bodies? If so, determine the amount and nature of the 
communication. 
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Below are indicators used when determining whether an IRC 501 (c)(3). IRC 501 (c)(4), (5) 
or (c)(6), or IRC 527 organization is engaging in (1) political campaign intervention, (2) 
lobbying (legislative activities), or (3) general advocacy. 

Section I: Political Campaign Intervention 


The following are indicators of political campaign Intervention: 

Yes No 


A. 

is there a “candidate" for “public office?” This is an Individual who: 

• Offers himself, or 

• Is proposed by others 

• As a contestant for elective public office, whether national, state, 
or local public office. 

An individual who has not yet announced an intent to seek election to 
public office may still be considered to have offered himself or herself as 
a candidate for office. Has the individual taken sufficient steps prior to 
announcing an intent to seek election, so that he or she may be 
considered to have offered himself or herself as a candidate for public 
office? 

Have others proposed the individual as a candidate for public office, 
even if the individual has announced ein intention of not seeking election 
to the office? Some action must be taken to make one a candidate, but 
the action need not be taken by the candidate or require his consent. 

This would include statements in opposition to a candidate for office, 
even before that candidate has necessarily declared themselves as a 
contestant for office. 



B. 

Is the candidate seeking an office to which he or she must be elected, 
as opposed to appointed? The political campaign intervention 
prohibition applies only to campaigns for offices to which a candidate 
must be elected. Factors indicating an elective public office include: 

• The position was created by statute 

• The position is continuous 

• The position is not contractual 

• The position is for a fixed term of office 

• The office requires an oath of office 



c. 

Does the organization publish andfor distribute written or printed 
statements, including communications made on the internet, in favor of 
or against a candidate for public office? This includes material prepared 
by the organization itself or by other organizations or individuals. 

Do materials distributed by the organization encourage members to vote 
for or against a candidate? 


1 


Has the organization criticized or expressed support for a candidate on 
their website or through links to another website? 


■ 


Has the organization made oral statements in support of or in opposition 



■H 
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to a candidate for public office? 




Does the organization encourage individuals to vote for or against a 
particular candidate? 

Organizations are not prohibited from speaking about moral, social, or 
economic issues during election periods. However, consider the facts 
and circumstances to determine whether the organization is 
surreptitiously intervening in a political campaign under the pretext of 
speaking to moral, social or economic issues by tying its message to the 
election in a manner that expresses a preference for a candidate or 
candidate. 




Does the organization reference a candidate by use of “code words” or 
other references to identify a candidate, such as "Republican." 
“Democrat,” “pro-life.” “pro-choice," etc.? 

• Are such references coupled with reasonably overt indications 
that the organization supports or opposes a particular candidate 
or candidates in an election? 

• Does the communication contain a relatively clear directive, 
based on the facts and circumstances, that enables the recipient 
to understand the organization’s position on a candidate or 
candidate? 




Has the organization established or does it operate a political action 
committee (PAG)? 




Has the organization made contributions to a political action committee 
(PAG)? 




Does the organization provide or solicit money or other support for a 
candidate or a political organization? 




Does the organization place signs on its property supporting or opposing 
a candidate? 




Does the orqanization rate candidates, even on a nonpartisan basis? 


HH 


Have organization leaders made comments in an official publication of 
the organization or at official functions of the organization indicating 
support for or opposition to a candidate? 


■ 


Does the organization conduct business dealings in a manner favoring a 
candidate or candidates, such as by renting facilities at different rates or 
providlnq/denying access to its membership list? 


■ 

D. 

Personal Endorsements: Oraanization leaders mav endorse or oppose 
a candidate in their personal capacity, and not in their official capacity. 
The following are indicators that the organization leader is speaking in 
his or her personal capacity and not in their official capacity: 

• Do the organization leader’s statements appear in a publication 
that is not an official publication of the organization? 

• Is the ad or publication paid for by the individual himself or 
herself, and not by the organization? 

• Is the organization leader’s title and affiliation with the 
oraanization used for identification purposes only, and not to 
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indicate support by the orpanization? 



E. 

Candidate Forums: f he presentation of public forums for candidates to 
speak or debate is not in and of itself prohibited political campaign 
intervention, but may be a permissible method of educating the public 
(See Rev. Rul. 66-256; Rev. Rul. 74-574; Rev. Rul. 86-95). All the facts 
and circumstances must be considered and the presence or absence of 
one factor is not determinative. Consider the following factors when 
determining whether the forum is operated in a manner that may 
constitute prohibited campaign intervention or a permissible educational 
event: 

• Does the organization operate the forum in a manner indicating 
bias or preference for one candidate or candidates over others, 
such as through biased questioning? 

• Has the organization indicated support for or opposition to a 
candidate (e.g., such as when the candidate is Introduced)? 

• Does the organization invite only candidates who share the same 
position as the organization to participate? 

• Does the organization provide an equal opportunity for all 
candidates to participate? 

• Does the organization provide equal amounts of time for each 
candidate to answer questions and express their views? 

• Are questions prepared and presented by a nonpartisan, 
independent panel or moderator? 

• Does the moderator comment on questions or othenwise make 
comments that Imply approval or disapproval of a candidate? 

• Does the organization make statements that the views expressed 
are those of the candidates and not of the organization, and/or 
that the organization does not endorse any candidate or 
viewpoint? 

• Do the topics discussed cover a broad range of issues that are of 
Interest to the public? 

• Are the candidates asked to agree or disagree with positions, 
agendas, platforms, or statements of the organization, indicating 
prohibited campaign intervention? 



F. 

Candidate ADoearances; Has a candidate sooken at an official 
function of the organization in his or her personal capacity or capacity as 
a political candidate? Depending on the facts and circumstances an 
organization may invite political candidates to speak at Its events without 
jeopardizing its tax-exempt status (See Rev. Rul. 2007-41). When 
determining if prohibited political campaign intervention occurred, 
consider the following: 

• Was the candidate invited to speak at the organization’s event in 
his or her capacity as a political candidate? 

• Did the organization provide an equal opportunity to participate to 
political candidates seeking the same office? (Consider the 
nature of the event, such as if the organization invites one 
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candidate to speak at a well attended event but invites an 
opposing candidate to speak at a sparsely attended event. This 
could constitute prohibited campaign intervention even if the 
manner of presentation for both speakers is otherwise neutral.) 

• Did the organization indicate support for or opposition to the 
candidate (including during candidate introductions, 
communications concerning the candidate's attendance, 
including any materials distributed during the event)? 

• Did any political fundraising occur? 



G, 

Did the candidate appear or speak at an organization event in a non- 
candidate cacacitv? (See Rev. Rul. 2007-415 The candidate’s 
presence at a public event, such as a lecture, concert, or worship 
service does not by itself indicate the organization is engaged in 
prohibited political campaign intervention. The following factors should 
be considered when determining if prohibited political intervention 
occurred: 

• Is the candidate publicly recognized by the organization or a 
representative of the organization during the event as a candidate 
for public office? 

• Did the organization clearly indicate the capacity in which the 
candidate is appearing and does not mention the individual’s 
political candidacy or the upcoming election in any 
communications announcing the candidate’s attendance at the 
event? 

• Is the individual chosen to speak solely for reasons other than his 
or her candidacy, such as their status as a public figure aside 
from being a political candidate, the individual currently holds or 
previously held a public office, is considered an expert in a non- 
political field, is a celebrity, or has ted a distinguished military, 
legal or public service career. 

• Has any campaign activity occurred in connection with the 
candidate’s attendance? 



H. 

Voter Giuides; Certain "voter education” activities conducted in a non- 
partisan manner may not constitute prohibited political campaign 
activity, but may be permissible educational activity. The following are 
indicators that a voter guide constitutes prohibited political campaign 
activity, and not permissible educational activity: 

• Are incumbents identified as candidates for re-election? 

• Are incumbents' positions compared to the positions of other 
candidates or the organization’s position in a biased manner? 

• Is the voting guide distributed close in time to an election? 

• Is the voting guide primEirily concerned with a narrow range of 
issues of importance to the organization (e.g. such as land 
conservation or abortion) as opposed to reporting on all 
legislation voted on by the candidates or of importance to the 
electorate? 
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• Is the voting guide widely distributed among the electorate during 
an election campaign as opposed to the organization’s 
membership? 

• Does the voting guide include only the voting records of 
candidates for office? 

• Does the voting guide include the voting records of candidates in 
a partisan manner, such as by ranking them according to whether 
their vote aligns with the organization's position on the issue? 

• Does the voting guide contain editorial comments by the 
organization? 

• Does the voting guide contain express or implied approval or 

disapproval of a candidate’s voting record? 

I. Candidate Questionnaires : Depending on the facts and circumstances 
a candidate questionnaire published by an organization may constitute 
permissible educational activity as opposed to prohibited political 
campaign intervention. The following are indicators that the 
organization's questionnaires constitute prohibited campaign 
intervention: 

• Does the candidate questionnaire contain editorial comments by 
the organization? 

• Does the candidate questionnaire include only issues of 
importance to the organization itself and not to the general 
public? 

• Does the questionnaire contain express or implied approval or 

I disapproval of candidate responses? 


Section II: Lobbying 


The following factors are Indicative of lobbying (I.e. legislative activities): 

Yes No 


A. j Is the organization attempting to influence legislation or a legislative 
j proposal? 

j • Legislation includes acts, bills, resolutions, reterendums, 
j initiatives, legislative confirmation of an appointive office, 

! constitutional amendments by Congress, state legislatures, local 

I councils or similar governing bodies or by the public in a 

I referendum, initiative, constitutional amendment or similar 

1 procedure. 

j • Lobbying does not Include attempts to influence (1 ) regulations or 

i (2) administrative matters. 



B. i Is there “action" being taken with reference to the legislation? 

j • Action includes introduction, amendment, enactment, defeat, or 

1 repeal by legislative bodies or the public. 

1 
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c. 

Does the organization engage in "direct lobbying?” 

• Is the organization trying to influence legislation by directly 
contacting members or employees of a legislative body? 

• Does the organization communicate with government officials or 
employees who can affect legislation? 

• Do the communications refer to specific legislation? 

• Do the communications reflect the organization's specific views 
on legislation? 

• Does the organization advocate a position on a specific act, bill, 
or resolution? 



D. 

Does the organization engage in “indirecf or "grassroots” lobbying: 

• Does the organization attempt to influence legislation by 
influencing the public's opinion on specific legislation? 

• Does the communication refer to specific legislation? 

• Does the communication reflect a view or position on the 
legislation? 

• Does the communication to the public include a "call to action" 
such as providing the address for the legislature, using a petition 
or tear-off postcard to communicate with the legislature or 
specifically identifying a legislator who will be voting on the 
proposed legislation and his or her position on it, or encouraging 
the public to contact members of a legislative body for purposes 
of supporting, opposing or proposing legislation? 




Section ill: General Advocacy 


The following are indicators of general advocacy: 

Yes No 


A. 

• Is the organization attempting to influence public opinion on 
issues, rather than attempting to influence the election of 
candidates for public office or specific legislation? 

• Is the organization attempting to influence non-legislative 
governing bodies (e.g., the executive branch, regulators)? 

• Is the organization engaging in nonpartisan, neutral voter 
educational activities? These may include get out the vote drives, 
encouraging voter registration, encouraging voter participation, 
candidate debates and forums, and the distribution of voter 
guides if conducted in a nonpartisan and neutral manner. (Refer 
to the subheads above for criteria \when considering whether 
these voter education activities are conducted in a nonpartisan 
manner.) 



B, 

Does the organization engage in “educational” activities? (See Rev. 

Proc. 86-43). The term "educational" relates to; 

• The instruction or training of an individual for the purpose of 
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improving or developing his capabilities, or 
• The instruction of the public on subjects useful to the individual 
and beneficial to the community. 




Is the organization advocating a particular position or viewpoint? If “Yes” 
to the following, the activity may qualify as permissible educational 
activity: 

• Does the organization present a sufficiently full and fair exposition 
of the pertinent facts that aid the listener or reader in the learning 
process? 

• Does the organization provide a factual background for the 
viewpoint or position being advocated? 



c. 

The organization’s presentations should avoid the following factors in 
order to be considered educational: 

• Do the organization's presentations avoid expressing conclusions 
more on the basis of strong emotional feelings than of objective 
evaluations? 

• Does the organization avoid presenting viewpoints or positions 
unsupported by facts and this is a significant portion of the 
organization's communications? 

• Does the organization avoid presenting facts purporting to 
support its viewpoints or position made in a distorted manner?. 

• Does the organization avoid making substantial use of 
inflammatory and/or disparaging terms? 
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BOLO ITERATIONS SHEET 


BOLO Iteration History 


TEGE EOD 


04/30/2012 


Sprsad'Shei 


. ■■ 'esaiptioo '•sfe'-cX.-vo.'-rc'-i-' 


(Year 

Di^osieondf Emt'iging ir.'UR 

C..rri-.M 

{Ql^:or5;; 



■ ■ i! action type organizaSons invdved in 
iimiting/expanaing government, eoucaeng on ttte 
constitution and bill of rights. Social economic reform / 
movement Note: typical advocacy type iMuaa that 
are currently listed on the Cese Aesignment Guide 
(CAG) do not meet th see criteria unleee they are 
also involved in activities deecribed above. 

El-1 


Forward case to Group 7822. Stephen 
Seek is the coordinator. 

Opet. 

07/27/11 

Advocacy Orgs 

Organizations involved with political, lobby^, w 
advocacy for exemption under 501(cK3) or S01(c){4). 

EH 


Forward case to Group 7822, Ron Bell 
is coordinating eases with EO Tech- 
Jusdn Lowe. 

Open 

07/11/11 

Advocacy Orgs 

Organizations invtived with pditicai. lotAjring, v 

advocacy for exemption under 501(c)(3) or 50l(cX4). 

El-1 

■ 



02/02/11 

Tea Party 

Organizations involved with the Tea Party movement 
applying for exemption under S01(cX3)w 501(e)(4). 

EH 

■ 



■ 


These case involve various tocal o^anizations m me 
Tea Party movement are applying fw exemption under 
50l(c)(3)or S0l(cK4). 

EH 


Any cases should be sent to Group 
7822. Ron Beil is coordinating. These 
cases are currentfy being coordinated 
with EOT. 

1 

08/12/10 

Tea Party 

These ease involve various local organizations in the 

Tea Party movement are applying for exemption under 

501(C)(3) or 501(c)(4). 

EM 

■ 

Any cases should be sent to Group 
7822. Liz Hofacre Is coordinating. 
These cases are currently being 
coordinated with EOT. 



BOLO Iterations Sheet Rac'd 5-17-12 (2) 
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These case involve various local wganizaficms in ^ 

Tea Party movement ere applying for exemption under 
501(cK3} orS01{c)(4). 

El-1 

■ 

Any cases should be sent to Group 
7825. Liz Hofacra is coordinating. 
These cases are currently being 
coordinated wth EOT, 
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Dtsposiyon of Emerging tssua 
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2010-1 
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20120425 FW CLEANUPS REVISION 


From: 

Sent: 

To: 

Subject: 


Medina Cheryl JTIGTA 

Monday, May 20, 2013 12:20 PM 

Medina Cheryl JTIGTA 

FW; Clean-ups & Revisions to Guide Sheet 


From: Paz Holly 0 f maiitOiHollv.O.PazCaiirs.aov ] 
Sent; Tuesday, July 24, 2012 1:56 PM 
To: Seidell Thomas F TIGTA; Medina Cheryl 1 TIGTA 
Subject: FW: Clean-ups & Revisions to Guide Sheet 


From: Spellmann Don R, 

Sent: Wedn^ay, April 25^ 2012 3:48 PM 

To: Lerner UHsG; Marks Nancy 1; Paz Holly 0; KIndeit ludlth Ef Fish DavW L; Megosh Andy; Lowe Justin; 

Goehausen Hilary; Urban Joseph J 

Ccj Judson Victoria A; Cook Janine; Brown Susan D; Marshall David L 

Subject: Clean-ups & Revisions to Guide Sheet 

We just can’t seem to keep our hands oil this thing (or stop thinking about it), You'll see a tair amount of 
red here. But it's predominantly clean-up, more consistency in language, some rephrasing (political now 
ahead of lobbying throughout), added precision and clarity (we hope), and better conformity to the 
published ruling examples. We also removed, combined, or massaged a number of factors that were 
neutral (or unnecessary) free-standing 

The first document is clean, only containing the discrete comment windows from before. 

The second is red, white and black. 

Please let us know it you have questions or would like to discuss anything, 

Don & Crew 
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Reviewing Section 501(c)(3) and 501(c)(4) Exemption Applications 
(Poiiticai Campaign Intervention and Lobbying) 


OVERVIEW 


This document provides information to assist you in processing the exemption 
applications under sections 501 (c)(3) and 501 (c)(4) of organizations that indicate they 
may participate or intervene in a political campaign (“political oap^gn intervention"), or 


attempt to influence legislation (“lobbying"). This document 
applications for organizations that may engage in political « 
lobbying, decide which activities may require further casf 
develop, and determine whether a particular activity rr^1 
intervention or lobbying. * ' ' 


eip you screen your 
ign intervention or 
vefopment and which facts to 
political Udrnijaign 


Questions on case development and applicable law should be direct^ to Exempt 
Organizations Technical. ' 


This document contains the following sections: 



ion and lobbying „ 

(fyljlobbying fdif section 501 (c)(3) and 


1 . Definitions of poiiticai campaign’ 

2. Rules on political campaign inter^^l 
section 501(c)(4) organizations 

3. A separate guide 'or certain that may be political campaign 

intervention or # 

PART 1: DEFINITfdis 



'! iip,^ 

* "' Participating;orj|ntery(i|^ li^.(including the publishing or distributing of 
. statements) anVjfepiitical^ltfpaign on behalf of (or in opposition to) any 

Candidate for poplc otfiojf' [§ 501 (c)(3); § 1 .501 (c)(4)-1 (a)(2)] 

• It (ncludes, but islfot limited to, the publication or distribution of written or 


printedi 


(erne,# or the making of oral statements on behalf of or in 


oppositid^||ipf%andidate. [§ l.501(c)(3)-1(c)(3)(iii)] 


' This document is not designed for use in processing exemption applications under § 501(c)(5) (labor, 
agricultural, or horticultural organizations) or § 501(c)(6) (business leagues). The guide sheets relating to 
specific types of activities conducted by § 501(c)(4) organizations may be relevant for gathering Information 
from these organizations. 


1 
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2) Lobbying: 


• Contacting, or urging the public to contact, members of a legislative body for 
the purpose of proposing, supporting, or opposing iegislatlon; or 

• Advocating the adoption or rejection of legislation. 


Legislation includes action by the Congress, by any State legislature, by any 
local council or similar governing body, or by the publioJ|^ referendum, 
initiative, constitutional amendment, or similar procedure. '■ 




Lobbying does not include engaging in nonpa^liifin analysis, study, or research 
and making the results thereof available to ||e^yblic. 


[§ 1.501 (c)(3)-1(c)(3)(ii), (3){iv): Rev. Rul. 71-53%# 




t to § 501 (c)(4) organizations)] 


'''V 

PART 2: RULES ON POLITICAL CAMPAIGN II^|VEN||0N AND LOBBYING^ 


1 ) 


Section 501(c)(3) Organizations: 

'*'1 •' iV 

• Organized and operated excysiiti|it,for charitabldj eltly^tional, and other 
specified purposes, |§ 501 (c)^] 

• Do not engage in political campaign iniervehtton [§ 501 (c)(3), § 1 .501 (c)(3)- 

1(C)(1), Rev. Rg5j2Q07-411 € "-■■yj.' 

• No substantial paft.of their activitil| is lobbyinf .“ [§ 501 (c)(3)] 


2) Section SOffclto Oroarigatlons : 




• Operated exclusiv|i)( for‘me|)fi[^Hbn of social welfare [§ 501 (c)(4)] 

• Promotfiio OfsociaTweifare does not include political campaign intervention. 
.,4’" (§ 1 -501 (c)(’4pli(a)(2)plfe regulations do not impose a complete ban on such 

f ^activities, as long as the dfigSnization’s primary activities promote sodal 
vyelfare.® [Rev. Rul, 81 -95] 

• LoUbying may prpmote social welfare, [§ 1 .501 (c)(3)-1 (c)(3)(flush); Rev. Rul, 
68-Bl|liRev. Rui;71-530] 


^ Oi'gaiiizations (le,scribed in § 501(c) (other ihon f 501(c)(3)) arc subject to .special reporting rules regarding their 
political and lobbying activities and may be .subject to lax on those activities. See 5 327 and S fW33(e). 

“ For priv?ite foundations, even insubstantiul U>bbying activiucs an? subject to penalty excise taxes. }§ 4945(e)] 

^ A 5 501(c) organiTatton that maJ<es expenditures for political oi^anization “exempt function’’ activity as definetl in 
§ 527(e) }.s subject to tax. on the organization’s net inveslment income, up to the amount of the “exempt function” 
expeoditums. {§ 527(f) j 


2 



133 


DRAFT 4/25/2012 


PART 3: GUIDE SHEETS FOR SPECtFiC ACTIVITIES 


Beiow are separate guide sheets for certain activities that may be political campaign 
intervention or lobbying. Use the guide sheet only if the organization indicates that it may 
engage in that specific activity. 


The guide sheets will help you screen your applications for organizations that may 
engage in political campaign intervention or lobbying, decide >A^ig||^vjties may require 
further case development and which ^ts to develop, and det^fTnel^ether a particular 
activity is political campaign intervention or lobbying. The oyi^^eets each present a 
specific set of facts in \A^ich an actj^ty generally is (or g^j^iiiw^t) political campaign 
intervention or lobbying. For all other situations, the gu(»heea^^dividual facts for 
you to consider and develop. The facts are listed Piey toBto show (or tend 

not to show) poiib'ca! campaign intervention or loUjpigrEach fact com^s a citkion to 
revenue rulings or other legal authorities to cor|^for furtter information ^ 
authohties contain examples that illustrate th^|^ on poiitical^npaign 

intervention and lobbying to these activities. 


igts and drcutr 
[ention or iot^ 
them r 



No one fact detenrvnes 
^an organization 
: whether the 
tui. 2007-41]. Questions 


^3»mpt Organizations 


Your determination is based on ail thi 
whether an activity is political ompaii 
engages in muitipie activities, the intei 
organization is engaged in political campl 
on case development and appticatrfe law 
Tedinlcai 

Possible Political 


Guide Sheet 1: Va 
GuMfMI[|||kCari9^^ Foruif 
Me Shee^^lher C^dldate Appearances 
l^de Sheet 4'i^^ Ad^Bp$ vs. Politicai Campaign intervention 
^ S heet 8; fnB[dual ^ivlty by Organization Leaders 
GulBBUieet 6: BuBess Activities 


Possible Lot^\ 


ictlon 501(0(31 Organizations Only 


Guide Sheet^TCommunications with the General Public on Legislattve 
issues (for Srotlon S01(c}(3) Organizations Only) 

Guide Sheet 8: Communications with Government Officials on Legislative 
Issues (for Section 501(c)(3) Orgarrizattons Only) 


Camiiwit[Al]:A<U<n iiBtniclioo lo oO EO 
teclviieil if iha jqflieuicti has pcuihle cnnjaiyn a 
lotting adivities ofttcrthsi thoss KlTvitaa 

n the guide shota? 


3 
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Guide Sheet 1 : Voter Guides 


Certain voter education, including the preparation and distribution of certain voter guides, 
conducted in a non-pertisan manner, may not constitute political campaign intervention. 
iJ^ev. Rul. 2007^11 On the pther hand^ an o^anj^j^jon thatpuWishes a w 
candidate positions or incumbents' voting recoids may engage in i^itical campaign 
intervention if the questionnaire used to solicit candidate positions or the v(^er guide itself 
shows a bias or preference in content or structiire with respect to tt« views of a particular 
candidate. [Rev. Rul. 78-24S] The timing and manner crfJ|^distribution also are 
relevant to determining whether the organization is engj^K in^ political campaign 
intervention. [Rev. Rui. SO-2823 

Use this guide sheet goly if the organization incficatesji^t rrtay^Heh or distribute 
voter guides. This guide sheet wii! help you screei^^l^lSanjzationa^tef guide 
activities for possible political campaign interven^^ decide which vote^^ activities 
require further case development and which devell^ and determ^H^h^ s 

particular voter guide activity may be political^m|Bon intA^ntion. 

Parts A and B present a specific set of ^cts in which^K^uide activities generally are 
political campaign intervention and glh|S^ are ncrf. PlH^ontains a list of facts to 
consider and develop for ail otiier situaBl^^^e facts are^k^d Aether they tend 
to show, or tend not to show, political c^^^^^||[yentionTi^m D contains legal 
references. 


A. Voter Q 


Hy are not Dapcal camcJon intervention if eittien 

piy prepares Shc^akes gener^ly available to the public 
^of all menlers of a particular legislative body on 
iwjecls, the puWication contains no 
pnten^Tiff’structure of the publication do not imply 
y members or their voting records [Rav. Rul, 78-248, 


1. Thet 

a compilation of 
majoM^^^nvol^ 

edjMRM||H|^ndl 
^oval or ol^^ovail 
l^ation 1]; or 

2 . IV^rganizatlonsnds a questionnaire to all candidates for the same public 
ofricelh||ting a brlfttatement of their positions on a wide variety of Issues; it 
publishel^l^spoolls in a voter guide it makes generally available to the public; 
It selects thML^Bfor their importance and interest to the electorate as a whole; 
and neither tna^stionnaire nor the voter guide, in form or content, shows a bias 
or preferences any candidate. (Rev. Rul. 78-248, Situation 21 


COWl U l K IA21; 'fix revenue raliny cftwl m BuT' 
*pcaaM«ire?S0i{cX3)n)Singt. Theytorw j 

■pcc<ficd)ytddreu,orstKle9<«dKy^p^(o, I 

{ SOireX'i) orgwiizMions. TUi docwnsa «^ies ! 

diemtoboSi.lMMdoniheiKisearsiiBUa'iansu^ I 

on pencil cunpai^ intcrv«ttian asd lobbying in | 
i dier6pjaticmundbr{iS0l(cX3>«nd<cX*) ; 


B. Voter guide activities oenerailv are DOiiticaLsamDaign intervention tfMher : 


1 . The organization sends a questionnaire evidencing bias on certain issues to 
candidates for public office, and it uses the responses to prepare a voter guide tiiat 
it distributes during an election campaign (Rev. Rui. 78-248. Situation 3]; or 


4 
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2. The organization publishes a compilation of the voting records of incumbents 

on a narrow range of issues, ar>d H widely distributes the publication among the 

electorate during an election campaign. {Rev. Rul. 78*248, Situation 4] 

C. Voter Guides - Facts to Consider and De>relOD 

Below is a list of facts that tend to show whether a voter guide actiw^ is <or Is not) 
political campaign intervention. The facts are listed separately ^ guides on the positions 
of candidates for public office and guides on the voting records oy|cumbents. Consider 
ail the facta and circumstances. No one fact determines whe^ya vOtef guide activity is 
political campaign intervention. The legal references in Pai^Sj^help you make the 
determination. If your application contains any facts beyapmlM^ed below, or if you 
have questions on case development and applicable l£\^ontda^^pl Organizations 
Technical. 

1. Positions of Candidates for Public Office 

Does the organization indi^te that it may prepare' 
positions of one or more candidates for public ofTtcef' 
develop the following ^cts. 




» a guide surhmarizing the 
), skip tt^is section, if yes, 


Political campaign 


candidaR for the s^Khe public office a questionnaire 
if issues seized by the o^anization based on their 
le electoratysji whole, and publishes all of the 
Situation I 


It, in^oFfflRor structure, show a bias or preference with 
ididate or group of candidates. [Rev. Rul. 78*248, 


Th^ft|stionnaire ssits from all candidates for the same public office a 
statemB^f his or tm position, and the organization publishes or distributes all 
candidaiSaiipons^yro the questionnaire in tiie voter guide. [Rev. Rul. 78-246, 
Situation 21^ 

The voter gui^ covers a wide variety of issues, which the organization selects 
based on their importance and interest to the electorate as a whole. [Rev. Rul. 78* 
248. Situation 2] 

The voter guide does not, in content or structure, show a bias or preference with 
respect to the views of any candidate or group of candidates. [Rev. Rul. 78-248, 
Situation 2] 


[A31tHuwlw>ni2()W^ 


5 




136 


DRAFT 4/25/20 12 


The organization sends a questionnaire to all candidates for bie same public office 
that covers a nanx)w range of issues of importance to the organization, and it uses 
the responses to prepare a voter ^ide which it widely distributes during an 
election campaign, [derived from Rev. Rul. 78-248, ^uatiOTs 2 & 4] 


The questionnaire shows a bias on certain issues, and 
responses to the questionnaire to prepare a voter 
an election campaign, [Rev. Rul. 78-248. Situation 

The voter guide, in content or structure, shows 
the views of any candidate or group of candi^ 
the guide during an election campaign. [dgCe I from Rev. Rul 
1 & 2 ] 


l^anizafion uses the 
Ft distributes during 




The voter guide covers a narrow range of isl^^^JVhpdttance to the organization, 
and the organization widely distributes the voteM^e among the general public 
during an election campaign. from Rev. ^^2^-248, Situation 4] 

2, VQlino Records of Incumbents 

Does the organization indicate that it may seo^an^BiS^h or di^ribute a report or 
other compilaton of thalilB||cords of inoVnbents (fc^xampte. current Members of 
Congress)? If no, ^^is seen, tf yes, dl^lop the following facts. 

Facts tending to s hgi^^t r ecord^Kvitv Is not cx^rtical campaion 

intervention : . 

h organjzaM|fenua^Hgpares and makes generally available to the public a 
|ipilation of v^^recorBl^cumbents on major legislative issues involving a 
gnge of subjls. [Re^^ul. 7&-248, Situation 1] 

The or^B^tion usAly publishes the voting records after the close of the 
legislativl^^ion^d the distribution is not geared to the timing of any election. 
[Rev. Rui. : 

The publicatkfn contains no editorial opinion, and its contents and structure do not 
imply approval or disapproval of any incumbents or their voting records. [Rev. Rul. 
78-248, Situation 1] 

The publication presents the voting records of all incumba^ts. and it does not 
identify candidates for reelection. [Rev. Rul, 80-282 ] 


■ I Cwilliwnt Dgived from mew that thou | 

noltipedfkccnn^le indie ruling but it BTpmed j 

j ty die mling'* luted 6BWra. ^ 
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• The format and content of the publication is not neutral because it reports on 
whether the incumbent supported the organization's views, but distribution occurs 
as soon as practical after the end of each legislative session, is limited to a 
relatively small group consisting of the organization's normal readership, is not 
targeted to particular areas in which elections are occurring, and is not timed to 
coincide with an election campaign. [Rev. Rul. 80-282] 


• The publication does not comment on an individual’s overall qualification for public 

office, or compare candidates who might be competing wit||t|jp incumbents in any 
political campaign. [Rev. Rul. 80-282] '■ 

b. Facts tending to show that the voting record activitv iSjBeiitiSkreampaign intervention : 

» The publication contains a statement that erid^iw^ Sr rejei^ls any incumbent as a 
candidate for public office, or identifies cani||iaates for re-election ;ancl comments 
on their overall qualification for public ofJipSi.or comjpres candidates.that might be 
competing with incumbents in a political cii||>aign. afjiel the publicatiqlll widely 
distributed among the electorate during an ete^tisn’ttam'fjaign or targeted toward 
particular areas in which elections are occurring: '|derived from Rev. Rul, 80-282] 

• The publication reports on the oft^fetjon's views on^Wlegted legislative issues, 
indicates whether the incumbent lup|i^^j^ropposedl|e^Qrganization's view, 
and IS widely distributed among theielectofafelsllling jirf'election campaign or 

ed toward pajlifiyiar areas in r^icIjieiectldWlpi® occurring, [derived both 
Rev, Rul. W-248, Situjfion 4] 


targeted toward paj 
from Rev. Rul. 8| ‘ 


m 

' 1 

The publicaliW^ers a| 
the organization?®^ it is 

Rul. 78- 24 ^ , S ituatiiari^t] 




‘^rrow range %si 


distributl 

-V-'.'i'if ' '“.I ’ 


.j 1. i.j^ 

HifcRul, 80-282, fi|0-2 cj? 178 
Rev, Roi. 78-248, 197fe-1 C.B. 154 


pues selected for their importance to 
during an election campaign. [Rev. 
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Guide Sheet 2: Candidate Forums 


The presentation of public forums or debates is a recognized method of educating the 
public. (Rev. Rul, 66-256] Providing a forum for candidates does not, in and of itself, 
constitute political campaign intervention. [Rev. Rul. 74-574] However, a forum for 
candidates could be operated in a manner that would show a bias or preference for or 
against a particular candidate, such as through biased questioning procedures. On the 
other hand, a forum held for the purpose of educating and informing the voters, which 
provides fair and impartial treatment of candidates, and which do.^|got promote or 

litical cafhp 


advance one candidate over another, would not constitute political 
[Rev, Rul. 86-95] [also cited in Rev. Rul. 2007-41] 


fipaign intervention. 


Use this guide sheet onj^ if the organization indicates thil|t may invite candidates for 
public office to speak at its events in their capacity as^SttiBal candidates. This guide 
sheet will help you screen the organization’s candidate forums for possibleipolitioal 
campaign intervention, decide which candidate iomms reqyire further case deyptopment 
and which facts to develop, and determine whefheij’a partici||r candidate fortify may be 
political campaign intervention. ,. 4 !- *’*' 

Its in which caiiS|pji|te forums generally are 
ire not. Part'’fI}ijilspntains a list of facts to 
f||cts are gMjii& by whether they tend 
iaigmgjli^||ition. jUirt D contains legal 

% J* ' 

If 

e not Doliti 


campaign intervention if : 


Parts A and B present a specific set 
political campaign intenrention and gei 
consider and develop for all other situatl 
to show, or tend not to show, political cai 
references. 


A. Candidate foru 





‘ the same office to participate at the 
each candidate an equal opportunity 
on a wrdWariety of topics, and does not comment on 
reference for any candidate, [Rev. Rui. 2007-41 


B. 


The organization ii 
same (or a substantii.„„ 
toaddredil iitelda ug- . 
theijjP'alification^MidiCi 
(Candidate Apoear ^Ss . 

Candidate.forums aenililv ar/political campaign intervention if : 

'“itil&itSiU iJl'iaji 

The organizaibii invite^lfine candidate to speak at an organization event in support of 
the candidate's .c^rppatgn and does not invite any other candidates for the same 
public office. [RS||toI. 2007-41 (Candidate Appearances, Situation 9)] 


C. Candidate Forums - Facts to Consider and Develop 


Below is a list of facts that tend to show whether a candidate forum is (or is not) 
political campaign intervention. Consider ail the facts and circumstances. No one fact 
determines whether a candidate forum is political campaign intervention. The legal 
references in Part D will help you make the determination. If your application contains 


8 
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any facts beyond those listed below, or ff you have questions on case development 
and applicable law, contact Exempt Organizations Technical. 

1. Facts tending to show that a candidate forum is not political campaion intervention : 


The organization does not comment on the qualifications of, or indicate a 
preference for, any candidate during the event. [Rev. Rul. 2007-41 (Candidate 
Appearances, Situation 7)] 


The topics discussed cover a broad range of the issue§ 
address if elected to the office sought and that are of, 
[Rev. Rul. 2007-41 (Candidate Appearances, Situalpn 



if th'&candidates would 
interest to the public. 
Rev Rul. 86-95] 


The organization does not indicate support fp|ltfSbppositiori to a candidate during 
the event (such as when the candidate is wKduced). [Rev. Rul. 2007-41 
(Candidate Appearances, Situations 7 & ft)J, 


The candidates at the event are not asked tO'lp 
agendas, platforms, or statements of the organ® 



r cHlagree with positions, 
[Rev. Rul. 2007-41 


(Candidate Appearances)) 

A nonpartisan, independent panefprejSiii^iapy questidp”presented to candidates 
at the event. [Rev. Rul. 2007-41 (%ndidateifl|flpearan€ifes); Rev. Rul. 86-95} 


A nonpartisan 
2007-41 (C 


late App| 

The moderator Jii|inot iiomni 
disapproval of a ca’fidfeate. f 
Rul,W§W 


'■‘HP 

It panel orttbderator p^sents the questions. [Rev. Rul. 
^ances); Rm Rul. 86-95] 



nt on qulitions or otherwise imply approval or 
l/.'•R1il^J'2607-41 (Candidate Appearances); Rev. 


■^Ite^moderator statifS that fhIjJPlews expressed are those of the candidates and 
noti^.the organizalB|, and,Jlat sponsorship of the forum is not intended as an 
endorsfeirtient of any’t^ndidate. [Rev. Rul. 86-95] 

The organiitaUon provides an equal opportunity for candidates to use its facilities to 
speak in suppodof their respective campaigns, [derived from Rev. Rul. 2007-41 
(Candidate A jlSarances, Situation 9)] 


2. Facts tending to show that a candidate forum is political camoaion intervention : 


• The organization comments on the qualifications of, or indicates a preference for. 
any candidate during the event, [derived from Rev. Rul. 2007-41 (Candidate 
Appearances, Situation 7) 
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• The topics discussed at the forum do not cover a broad range of the issues that 
the candidates would address if elected to the office sought and that are of broad 
Interest to the public, [derived both from Rev. Rui. 2007-41 (Candidate 
Appearances, Situation 7) and Rev. Rul. 86-95] 


The organization indicates support for or opposition to a candidate during the 
event (such as when the candidate is introduced), [derived from Rev. Rul. 2007-41 
(Candidate Appearances, Situations 7 & 8)] 

The candidates at the event are asked to agree or disagree with positions, 
agendas, platforms, or statements of the organizatioa. iBev. Rul. 2007-41 
(Candidate Appearances)] 

Questions to forum participants are not prepplfean^prebenled by a nonpartisan, 
independent panel. [Rev. Rul. 2007-41 (Candidate Appearance's! . derived from 
Rev. Rul. 86-95] v 

The moderator comments on questions or otHej^^e implies approvaf or 
disapproval of a candidate. [Rev. Rul. 2007-4 1’lOapdidate Appearances): Rev. 
Rul. 86-95] 

The moderator does not state thal;|hl^i^^expressed^e those of the 
candidates and not of the organiz6%)n, orl-llfetippt^nsgrlfiip of the forum is not 
intended as an endorsement of any'%i|#iiate. td«iiired from Rev. Rul. 86-95] 


The organizaUi 
others) to uSl 
2007-41 (Candti 


•siS 


ipSi % 

selectively provides a%opportunity for one candidate (but not 
|§cilitie|p) speak in su ltor t of his or her campaign. [Rev. Rul. 
IS, Situa® 9)] 


1 :, 

fti&v. Rut. 2007-41 ,2p07-1 q) 

Revi- Bui. 86-95,1 9ais-2 
Rev: ROt, 74-674, 1®-2 C.B. 160 
Rev. Rul. SG-256, 1#6-2 C.B. 210 


1421 (Candidate Appearances, Situations 7-9) 
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Guide Sheet 3: Other Candidate Appearances 

The question whether an activity constitutes political campaign intervention may arise in 
the context of a candidate appearance at an organization event. [Rev. Ruf. 2007-41] 

Use this guide sheet only if the organization indicates that it may be involved with any 
candidate appearance. This guide sheet vwll help you screen any candidate appearances 
at organization events for possible political campaign intervention, decide which 
candidate appearances require further case development and wt^|j|acts to develop, and 
determine whether a particular candidate appearance may be politicat'campaign 
intervention. 

Parts A and B present a specific set of facts in which qai^fcate appearances generally 
are political campaign intervention and generally ariijftk Pkrt C contains a list of facts to 
consider and develop for all other situations. The alfcts are grouped by whether they tend 
to show, or tend not to show, political campaigrtApterventron Part D contains legal 
references. ' ' h' 

Consult Guide Sheet 2; Candidate Forums for assisterfee in evaluating whether inviting 
candidates for public office to speak Ife^nization everit lln their capacity as political 
candidates may be political campaign Ititfipfention. 


A. Candidate appearances oenerallv are 


1 . The organizatiorilfilvltl^ 




he individuil 



Intervention if either: 


1?' ' 'Villi’ 

i speak s^iiy for reasons Other than his or 
her candidacyilffeither fhstndividual n%^any representative of the organization 
mention the’wflliquars ®didacy orth^yppoming election; and no political 
fundraising orv;SS||,thq»|nt [Rev. RuliD07-41, (Candidate Appearances 
Wher^g^^ing orf^cipaingjLE^ifd^cBf-Candidate, Situation 11)]; or 

“ i-candidate capacity; 

! and his official title; 

atflllhe organization makes^lfiS reference to the individual’s candidacy or the 
upciSrithig election. Ifliev. Rul. 2007-41 (Candidate Appearances When Speaking 
or Partfcipatinq as aijfon-Candidate, Situation 10)] 

B. Candidate aopearai-'ces* generally are political campaign intervention if: 

The individual attSnds an organization’s event that is open to the public; and an official 
of the organization asks the crowd to support the candidate in the upcoming election. 
[Rev. Rul. 2007-41 , (Candidate Appearances When Speaking or Participating as a 
Non-Candidate. Situation 1 3)] 


C. Candidate Appearances - Facts to Consider and Develop 
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Below is a list of facts that tend to show whether a candidate appearance is (or is not) 
political campaign intervention. Consider ail the facts and circumstances. No one fact 
determines whether a candidate appearance is politicai campaign intervention. The legal 
references in Part D will help you make the determination. If your application contains 
any facts beyond those listed below, or if you have questions on case development and 
applicable law, contact Exempt Organizations Technical. 


1. Facts tending to show that a candidate appearance is not political campaign 
intervention : 


The individual was invited to appear or speak at the 
reasons other than his or her political candidacy. 
Appearances When Speaking or Participating 



[ization’s event tor 
(Jk 2007-41 (Candidate 
lon-Cahdidate, Situation 1 1 )] 


• The individual attends or speaks only in a i*tfh-candidate c^acity.l [Rev Rul. 

2007-41 (Candidate Appearances Whenigpeaking pr Participating as a Non- 
Candidate, Situations 10-11)] " ; 

' 4 ^' 

• The organization does not indicate any supportfo'f or opposition to the individual's 
candidacy (including introductll| 5 |L [Rev. Rul. 2007 t 41 (Candidate Appearances 
When Speaking or Partlcipattn^si’^jDlon-CandidaterSttpations 10-11)] 

• No political fundraising or other cafttpaign actWtty occurs at the event in connection 
with the candidate'_|^§tendance. [R^.,,ptif. 20'07f41 ’[Candidate Appearances 
When Speaking or Paific^pating as a^Sn-Candidate, Situation 1 1 )] 

• The organlz^on^rnakesS mention of jjdividuars political candidacy or the 

upcoming electibhjh co|||i|||jcations araouncing the individual’s attendance at 
the eveq||.[Bev. Rul:'2067'-4'4 Appearances When Speaking or 

ParHetpatis^,a NoiitJandidate)] ' ' 

• tHc organization 'iijiaintains'llssfnpartisan atmosphere at the event at which the 
cIsnSidate is present. ([Rev., i^l. 2007-41 (Candidate Appearances When 
SpeisRfng or Particidifng as a Non-Candidate)] 

-’'iSl 'll 

2. Facts tendinblllghow yjfet a candidate appearance is political camoaion intervention : 

• The organizatitfi indicates support for or opposition to the Individual’s candidacy 
(including duifng introductions). [Rev. Rul. 2007-41 (Candidate Appearances 
When Speaking or Participating as a Non-Candidate, Situation 13)] 


• There is political fundraising at the event, or other campaign activity occurs at the 
event in connection with the candidate’s attendance, [derived from Rev. Rul. 2007- 
41 (Candidate Appearances When Speaking or Participating as a Non-Candidate. 
Situation 11)] 
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• The organization maintains a partisan atmosphere on the premises or at the event 
where the candidate is present, [derived from Rev. Rul. 2007-41 (Candidate 
Appearances When Speaking or Participating as a Non-Candidate)] 

D. Legal Reference 

Rev. Rul. 2007-41, 2007-1 C.B. 1421 (Candidate Appearances When Speaking or 
Participating as a Non-Candidate, Situations 10-13) 



144 


DRAFT 4/25/2012 


Guide Sheet 4; Issue Advocacy vs. Political Campaign Intervention 


Organizations may take positions on public policy issues, including issues that divide 
candidates in an election for public office. However, issue advocacy may function as 
political campaign intervention, [Rev, Rul. 2007-41] Even if a statement does not 
expressly tell an audience to vote for or against a specific candidate, an organization 
delivering the statement may engage in political campaign intervention if there is any 
message favoring or opposing a candidate. A statement can ideoj^a candidate not only 
by stating the candidate’s name, but also by other means suchSS showing a picture of 
the candidate, referring to political party affiliations, or otherJlptjctive features of a 
candidate's platform or biography. All the facts and circupferees. need to be considered 
to determine if the advocacy is political campaign interveteon. [=iov. Piil. 2007-41] 

A web site is a form of communication. An organization that posts something on its web 
site that favors or opposes a candidate for publiEibffice willijbe treated the same as if it 
distributed printed materials, oral statements Or bnjadcastsjiyhen an organization 
establishes a link to another web site, it is responslbi||Mj^^"^^nsequences''of 
establishing and maintaining that link, even if it does fH||ve control over the content of 
the linked site. Links to candidate-related material, by tnl||ffielves, do not necessarily 
result in political campaign intervention All facts and circuUltancfs must be taken into 
account when assessing whether a link'l^fthlii^thal result, fljet. Rul. 2007-41] 

Use this guide sheet only if the organizatidlijndieatesih’at its' issue advocacy 
communications {inclu^Cii§-|i£lts web site) l^support Jr oppose a candidate for public 
office. This guide sl^rf will nl||iyou screen%e organization's issue advocacy 
communications fofi^^^ibie pbjlfcal campaig!||,ntervention, decide which issue 



|jrther case iiSvelopment and which facts to develop, 
advocacy communication may be political 


l^jfbcts In which issue advocacy communications 
‘ention and generally are not. Part C contains a list 


advocacy communical 
and determine whether i 
campaign ifiterventton. 

Parts A and B present < 
generally are political carl 
of facts to consider and delliop fof ail other situations. The facts are grouped by whether 
they tend to sh<»v. or tend not to show, political campaign intervention. Part D contains 
legal referenci s 


A. Issue advocacy Sjfhunicalions generally are not political campaign intervention if: 


The communication urges the public to contact an officeholder to support specific 
legislation, the statement appears immediately before the officeholder is scheduled 
to vote on that legislation, the statement does not mention the election or the 
candidacy of the office holder, and the issues that are the subject of the legislation 
have not been raised as distinguishing the officeholder from any election 
opponent. [Rev. Rul. 2007-41 (Issue Advocacy, Situation 14)] 
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B. Issue advocacy communications generally are poiltical campaign intervention if: 


The communication is delivered shortly before an election, identifies by name an 
officeholder who is also a candidate in that election, takes a position on an issue 
that has been used to distinguish the candidates in the election, is not part of an 
ongoing series of substantially similar advocacy communications by the 
organization on the same issue, and is not limed to coincide with a non-electoral 
event (such as a legislative vote or other major legislative action on the issue). 
[Rev. Rul. 2007-41 (Issue Advocacy. SltuationlS)] 


C. Issue Advocacy Communications - Facts to Consider i 


11 


;evelop 


Below is a list of facts that tend to show whether an is^|i|dvoc tcy communication, 
including on a website, Is (or is not) political campaigpljlpftention, Consider ail the facts 
and circumstances. No one fact determines whetjllr an issue advocacy^fximmunication 
is political campaign intervention. The legal reigfince in Hart D will help ^|'j|jn|ke the 
determination. If your application contains any faejs beyon%giose listed belter if you 
have questions on case development and appiicatSb |aW||ffi!bct Exempt Organizations 
Technical. 


1. Facts tending to show that issub 
campaign intervention : 


m. 


acv commuritBipns are not political 


The communication does not identifViOns'or morejisarididates for a given public 
office by name gt iSy i^er means [Ff^' Rul. 200if-4l (Issue Advocacy)] 


The communfo'^ 
distinguishing cl 
Situatic 


ipn doesi'ijirot address a% 
ItSdatesflfpr a given offil 


' Issue that has been raised as an Issue 
if [Rev. Rul. 2007-41 (Issue Advocacy, 


i commuriig|®n is firil^to coincide with a non-electoral event such as a 
gislative vote ofwher m^t legislative action on the issue. [Rev. Rul, 2007-41 


ipie Advocacy, Situation llky 


The cdmmunication Bpart of an ongoing series of communications by the 
organization, on theiame issue that are made independent of the timing of an 
election [Rev;. Rul, 2007-41 (Issue Advocacy)] 

The communication is not delivered close in time to an election [Rev. Rul. 2007-41 
(Issue Advocacy)] 


The organization has not posted anything on its web site that favors or opposes a 
candidate for public office. [Rev. Rul. 2007-41 (Web Sites)] 
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• The organization’s web site does not provide a direct link to a web page that 
contains material favoring or opposing a candidate for public office. [Rev. Rui. 
2007-41 (Web Sites, Situation 20)] 


The organization’s web site links to the website of another entity, the web site link 
serves an exempt purpose of the organization (such as educating the public), and 
neither the context for the link nor the relationship between the organization and 
the other entity indicates that the organization was favoring or opposing any 
candidate. [Rev. Rul. 2007-41 (Web Sites, Situations 1 9-2^|| 

■ % 

The organization establishes on its web site links to the off’cial campaign web sites 
of all the candidates for a particular office and pre||hts the links in a neutral, 


unbiased manner. [Rev. Rul. 2007-41 (Web ^|S,'®tuation 19)] 

2. Facts tending to show that issue advocacyifommunications are poliiicai campaign 
intervention : 



The communication identifies one or more fdlf a given puDiic office by 

name or by other means, such as addressing amji^ue that has been raised as an 
issue distinguishing the candicfite^ for that office, fiflv. Rut. 2007-41 (issue 
Advocacy, Situation 15)] ‘-“-'r,. ^ 

The communication is delivered close in tijiiia[.lpi 9 n eleetion and is not timed to 
coincide with a notMtectoral event aMch;*s a I'dpipK'e vote or other major 
legislative actiowLtjh'tfie lis^ue [Rev. Rij:i! 2007-41 sfissue Advocacy, Situation 15] 

The commdlic^pn is delvered close to an election and is not part of an 
ongoing series oyc9mmi|i^igns by th&'rganization on the same issue that are 
mad e jpd jPendentBffllTel^f^iatiirhelfeclion [Rev. Rul. 2007-41 (issue 
Ad.Vpl^^jU8tion 15)1 * " 

The organization posts a mei^ge on its web site that favors or opposes a 
candidate for public-office. [Rev. Rul. 2007-41 (Web Sites, Situation 21)] 

'--i- 

The organization 's vAb site provides a direct link to a web page that contains 
material fl%i|pg opbpposlng a candidate for public office, and the web site link 
does not serw)^ an' exempt purpose of the organization, such as educating the 
public. [derfv|jPlrom Rev. Rul. 2007-41 (Web Sites, Situations 19-20)] 


• The organization establishes a link to a candidate’s official campaign web site and 
does not present the link in a neutral, unbiased manner or does not establish 
similar links for all of the candidates for a particular office, [derived from Rev. Rul. 
2007-41 (Web Sites, Situation 19)] 


D- Legal Reference 
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• Rev, Rul. 2007-41 , 2007-1 C.B, 1421 (Issue Advocacy, Situations 14-16; Web 
Sites, Situations 19-20) 
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Guide Sheet 5; Individual Activity by Organization Leaders 

The question whether an activity constitutes political campaign intervention may arise in 
the context of political campaign activities by any organization leader. (Rev, Rul. 2007- 
41] 

Use this guide sheet gnly if any organization leader may engage in any poiitical campaign 
activity. This guide sheet will help you screen the political camp||i|,^activity of any 
organization leader for possible political campaign interventiojj^thi^rganization, 
decide which organization leader activities require further caiie.‘development and which 
facts to develop, and determine whether a particular politk^cainjsaign activity by any 
organization leader may be political campaign interventioi||>y the organization. 

Parts A and B present a specific set of facts in whiph polifical campaig^liftivifies by any 
organization leader generally are political campaign interve|ttion by the organization and 
generally are not. Part C contains a list of tads to.'consider'^rf develop for aW other 
situations. The facts are grouped by whether they'tecfd or tend no#fo show, 

political campaign intervention. Part D contains a legal feterence. 

A. Political campaign activity bv any df^^^tjon leader oenkallv is not political 

camoaion inlerventiorTit: '’IiIF 

The leader makes a statement in the lelde|P*perabri^l(Sipacity supporting the 
election of a candidgliii^teblio office; V^statemef|ifppears in a publication that is 
not an official pubMtion organlzatife; the organization pays none of the costs 
of the publicati 0 #]f 4 t!id the pplication statbyhat the leader’s title and affiliation with 
the organization ari |St 3 v‘do|;|gr identificatiqh-purposes only. [Rev. Rul. 2007-41 , 
situations.) ‘C ^ 

.1. ‘'Wf* 

B. Politiea! camoainh activity bv' ariv oroanization leader generally is political campaign 

interyeiilpn if: “1” 

The leader makes an oral statement to vote for a candidate for public office at an 
official meeting of the organization. (Rev. Rul. 2007-41 (Situation 6), 

C. Political CaP'oai'qn Actfvitv bv Organization Leaders - Facts to Consider and Develop 

Below is a list of faotl'that tend to show whether the political campaign activity by any 
organization leader is (or is not) political campaign intervention by the organization. 
Consider all the facts and circumstances. No one fact determines whether political 
campaign activity by any organization leader is poiitical campaign intervention. The legal 
reference in Part D will help you make the determination. If your application contains any 
facts beyond those listed below, or if you have questions on case development and 
applicable law, contact Exempt Organizations Technical. 
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1. Facts tending to show that political campaign activity bv any oroanlzation leader Is not 
political campaign intervention : 

• The leader's statement in support of (or in opposition to) a candidate for public 
office does not appear in an official publication of, or in a publication paid for by, 
the organization. [Rev. Rul, 2007-41 (Individual Activity by Organization Leaders, 
Situations 3 & 5)] 

• The leader does not make the statement in support of (ori(|liipposition to) a 
candidate for public office at an official function of the oi^nizStion. [Rev. Rul. 
2007-41 (Individual Activity by Organization Leaders^^^^tion 5)] 

• The leader does not say that he is speaking as,,a ri|resentat1ve of the 

organization. [Rev. Rul. 2007-41 (Individual Aritlvity By Otganttatson Leaders, 
Situation 5)[ jF ' ! r ., 

• The leader personally endorses a candidal^ In, a pug^tion that is noj paid for by 
the organization and is not an official publicatlQljLoftHe otganization, f nd the 
publication states that her title and affiliation wilft'tljp organization are provided for 
identification purposes only. [%v. Rul. 2007-41 (fni^lvidijal Activity by 
Organization Leaders, Situation's)’!"' jii! 

.'Y-i: 


The leader does not make the slatement of \Oi m opposition to) a 

candidate for publi&( 5 j|ce at an official fiJhctiori’o^J[be' organization or otherwise 
use the organii^lOTi^liets, and thejieader do^'hot say that he is speaking on 
behalf of the gftfanizatidffi , [Rev. Rul. ’%)07-41 (individual Activity by Organization 
Leaders, SItukipii 5)] ' > 


aBainn activity bv any organization leader is 


2. Facts tendipg to show'fe^ijiDoliAl 
political cyndftidnMerventiofe y.. 

• The leader’s statement in stipptfft of (or in opposition to) a candidate for public 
offibe appears in an' Official g^lslication of the organization, [Rev. Rul. 2007-41 
(Individual Activity by Organization Leaders. Situation 4)] 

• The leader makes the statement in support of (or in opposition to) a candidate for 
public office at an.dlficial function of the organization. [Rev. Rul. 2007-41 
(Individual Activffy by Organization Leaders, Situation 6)] 

• The organization pays for the publication of the leader’s statement in support of (or 
in opposition to) a candidate for public office, (derived from Rev, Rul. 2007-41 
(Individual Activity by Organization Leaders, Situations 3 & 5)] 

• The leader makes the statement in support of (or in opposition to) a candidate tor 
public office at an event that is not an official function of the organization, and the 
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leader states that she is speaking on behalf of the organization, [derived from 
Rev. Rul. 2007-41 (Individual Activity by Organization Leaders, Situation 5)] 

D. Legal Reference 

Rev, Rul, 2007-41 , 2007-1 C.B. 1421 (Individual Activity by Organization Leaders, 
Situations 3-6) 
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Guide Sheet 6; Business Activities 

The question whether an activity constitutes political campaign intervention may arise in 
the context o1 a business activity of the organization, such as the selling or renting of 
mailing lists, the leasing of office space, or the acceptance of paid political advertising. 
[Rev. Rul. 2007-41] 

Use this guide sheet or^ if the organization indicates that it ma v .^a oe in business 
activities with any candidate for public office. This guide sheetf^Thelp you screen the 
organization's business activities for possible political camp|i||fcipterv6ntion. decide 
which business activities require further case developme^anmlwhjch facts to develop, 
and determine whether a particular business activity m.ajRle polititfij campaign 
intervention. .-slfliiik, 

Parts A and B present a specific set of facts in, which businfss activities generally are 
political campaign intervention and generally are not.. Part fcjgontains a list'of facts to 
consider and develop for all other situations. The fac^ aregrOTped by whemer they tend 
to show, or tend not to show, political campaign inteiVenffibn Part D contains a legal 
reference. V..,, 

'.I . 

A. Business activities with candidates ^lW|jitaEe not oo 'itic gl cimpaian intenrention if : 

The organization sells or rents goodk s|jiftc^pt||[|aiities to the general public, it 
makes them avajlUrt^to all candidat%fh the sangp'election on an equal basis, and 
the fees chargHi'to cafttftates are atte organization's customary and usual 
rates. {Rev,‘Rufi.2007-41 IfBusiness Acfeity, Situation 1 7)] 

B. Business activities with.'candfiilatespanerallv are political campalon 
interventl^i liiill&^ ' 

the organization dtses not normally sell or rent goods, services or facilities to the 
general public, but'does so |t(fectively to a candidate for public office, and it does 
notmiike its goods service! or facilities available on an equal basis to the other 
candidates in the same election. [Rev Rul. 2007-41 (Business Activity, Situation 
18)] 

C. Business ActiviliSS - Facts to Consider and Develop 

Below is a list of facts that tend to show whether a business activity is (or is not) political 
campaign intervention. Consider all the facts and circumstances. No one fact 
determines whether a business activity is political campaign intervention. The legal 
reference in Part D will help you make the determination. If your application contains any 
facts beyond those listed below, or it you have questions on case development and 
applicable law, contact Exempt Organizations Technical. 
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1. Facts tending to show that a business activity Is not political campaign intervention : 

• The business activity is an ongoing actiwty of the organization. [Rev. Rul. 2007-41 
(Business Activity, Situation 1 7)] 

• The organization makes the good, service or facility available to the general public. 
[Rev, Rul. 2007-41 (Business Activity. Situation 17)] 

• The organization makes the good, seaice, or facility availalrtft,to alt candidates in 
the same election on an equal basis. [Rev, Rul. 2007-4V (Business Activity))] 

• The organization charges all candidates in the saiaif^eledtipn its usual and 

customary rates for the good, service, or facility. [RSv. Rul.'’&007-41 (Business 
Activity)] ‘ ■ 

2. Facts tending to show that a business activl^ is Doliticalgampaian iniervention : 

■h':\ .jti V J'i’' 

• The organization only provides the good, service girfacility to a politidal candidate. 
[Rev. Rul. 2007-41 (Business Activity, Situation'isj] 

• The organization does not mak#®ife!d service oriaMljtyfavailable to all 
candidates in the same election. '[Be^^fe:' 2007-41 (Biillhess Activity, Situation 
18 )] %. 

• The organizatiQpdoeeiQajl make the ®od, service or facility available to all 

candidates iapfe same^eSction on anlgual basis. [Rev. Rul. 2007-41 (Business 
Activity)] ■■ 



The ramMion dd^&t cfiaf^^^^didates in the same election Its usual and 
cust^^^WlS for thW^bod, servitor facility. [Rev. Rul. 2007-41 (Business 
Activity)] 






D. Leq^'Seference 

• Rev. pfol 200^-41, 2007-1 C.B. 1421 (Business Activity, Situations 17-18) 
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Guide Sheet 7: Communications with the General Public on Legislative Issues (for 
Section 501(c)(3) Organizations Only) 

The fact that an organization, in carrying out its primary purpose, advocates social or civic 
changes or presents opinion on controversial issues with the intention of molding public 
opinion or creating public sentiment to an acceptance of its views does not preclude the 
organization from qualifying under section 501(c)(3). [§ 1. 501 (c)(3)-1 (d)(2)] However, an 
organization does not qualify under section 501 (c)(3) if a substar}|p|Part of its activities is 
attempting to influence legislation by propaganda or otherwise,^[§ 1 .Sil (c)(3)-1 (c)(3)] 

An organization also does not qualify for exemption undqg©ctiDlt|:^p 1(c)(3) if its primary 
objective may be attained only by legislation (or a def^f^prop^^legislation) and it 
advocates tor the attainment of such objective, as djlP^pisihed froifi^isfigaging in 
nonpartisan analysis, study, or research and makij^the results thereof available to the 
public. [§ 1 .501 (c)(3)-1 (C)(3): Rev. Rul. 64-19^. 


Use this guide sheet only if the organization indicati|||i§|fffrriSy communicate with the 
general public on legislative issues. This guide sheet'lfthelp you screen the 
organization's communications with tl^^general public dfl|teslative issues for possible 
lobbying, decide which communicatiorfs'flQitjre further cas’«develppment and which facts 
to develop, and determine whether a pai^cWt'jboriimunicatio'r^inBy be lobbying. 

Parts A and B present a specific set of fact^nwhich Sbirimuhications with the general 
public on legislative is^^B||®||rally are lo^j^g and galferally are not. Part C contains 
a list of facts to consMir and'Sej^alop for all Sber situations. The facts are grouped by 
whether they tend!*ii||Hw, or tdftd not to shovl, [lobbying. Parts D and E contain legal 
and other references Pf-* M,,. 

Consult Guide Sheet 4; Issue Advocabyvsi Political Campaign Intervention tor 

assistance in evaluating w/hether a communication on legislative issues functions as 
political’bampaign interVitoon. ' r' ' 

' "w . ■. . 

A. Commani&ations with tMsoene/al public generally are not lobbying if either : 

1 . The cornmunicatiph does not advocate the adoption or rejection of legislation or 
urge the pilifc|Q,ij^htact one or more legislators to propose, support, or oppose 
legislation; ai1|Be organization’s primary objective can be attained other than by 
the enactmenrdr defeat of legislation. [§ 1.501 (c)(3)-1(c)(3)(ii), (iv)] gr 


2. The organization conducts nonpartisan analysis, study, and research to 
develop solutions tor problems affecting a particular region and publishes the 
results for the benefit of the public, and does not advocate the adoption of any 
legislation or legislative action to implement its findings. [Rev. Rul. 70-79] 
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B. Coinmunications with the general public generally are lobbying if : 

The communication urges members of the general public to contact legislators to 
support or oppose legislation. [§ 1 .501 (c)(3)-1 (c)(3){ii)] 

C. Communication with the general public -- Facts to Consider and Develop 

Below Is a list of facts that tend to show whether a communication with the general public 
on legislative issues is (or is not) lobbying. Consider all the facts Ad circumstances. No 
one fact determines whether a communication with the gener^^olidNs lobbying. The 
legal and other references in Parts D and E will help you ma^Bhe determination. If your 
application contains any facts beyond those listed beloWj^A* ^Stove questions on 
case development and applicable law, contact Exempt Olflanizati'dns Technical. 

1. Facts tending to show that a communication with the general public i dimot lobbying : 

• The communication does not advocatd f^§^ayoption|ST, rejection of ie 
[§ 1.501(c)(3)-1(c)(3)(ii); Rev. Rul. 64-195; R^i ^yl'. 70-79] 

• The communication does not public to ccif^t members of a legislative 

body for the purpose of proposi’ng/ifeiipporting or opposing legislation. 

[§ 1 .501 (c){3)-l {c)(3)(ii)] j - 

• The communicatioOg^^es availabfeyi^ gerie^jfcbhc the results of 
nonpartisan an^ysfs>|t£i^. or reseaW conducte?by the organization. 

[§ 1 .501 (c)( 3)ig )(3) Wf|ev- Rul. 64^: Rev. Rul. 70-79] 

2. Facts tending to sh'lw^pt ajl^mumcatiorTy the general public is lobbying : 

The comnitjnie 9 {ionSi^ate^^^feiption or rejection of legislation. 

[§ ^'.501 (c)( 3H (ij)t3)(ii)]‘ r 

• . '41% '411*^ 

• THe'comrnunicatiorlj&ges public to contact members of a legislative body for 
the purpose of prop'Sng, supporting or opposing legislation. [§ 1 .501 (c)(3)- 

i(c)(:ti|i.. 

"■Ssti*, ,«jf' 

• The organizafi'og’a®primary objective can be attained only by the enactment (or 
defeat) of legilpion, and the organization advocates for the attainment of that 
objective. [§ 1.501 (c)(3)-1(c)(3)(iv), Rev. Rul. 62-71] 

D. Legal References 

. Treas. Reg. § 1 .501 (c)(3)-1 (c)(3)(ii) and (iv) 

• Rev. Rul. 62-71, 1962-1 C.B. 85 

. Rev. Rul. 64-195, 1964-2 C.B, 138 
. Rev. Rul. 70-79, 1 970-1 C.B. 1 27 
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E. Other legal references 

• Treas. Reg. § 56.491 1 -2 (public charities that have made the § 501 (h) election 
only) 

• Treas. Reg. § 53.4945-2 (private foundations only) 



25 



156 


DRAFT 4/25/2012 


Guide Sheet 8: Communications with Government Officials on Legislative Issues 
(for Section 501(c)(3) Organizations Only) 

An organization can communicate with government officials on legislative issues without 
engaging in lobbying. For example, an organization is not engaged in lobbying activity if, 
at the request of a legislative committee, a representative testifies as an expert witness 
on pending legislation affecting the organization. [Rev. Rul. 70-449] Similarly, an 
organization may seek to assist government officials in the stud^^roblems by 
conducting nonpartisan anailysis, study, and research into the^^roDiems and publishing 
the results for the benefit of the general public. Such activit^^ 
educational. However, an organization may be engagedMlobB 
adoption of legislation to implement the organization’s|ni|igs. 


|y qualify as 

I if it advocates the 
hpul. 70-79] 


Use this guide sheet only if the organization indigos that It rnay comrWi |ig^ e with 
government officials on legislative issues. Thi^lide sheet will help you screen the 
organization’s communications with governmilnt officials ogugislative issue|pl)r possible 
lobbying, decide which communications require furtfiief C|,S'e development afld which facts 
to develop, and determine whether a particular oommifnif^tion may be lobbying. 


Parts A and B present a specific set o’" fafcts comrrt^ 

officials on legislative issues generally are 
contains a list of facts to consider and 
grouped by whether they tend to show, or 
contain legal and other .refalenicps. 


A. Communicatiotri 




tiqns with government 
and gene'i*lffl|P%re not. Part C 
ler situations. The facts are 
fifcirtdbbying. Parts D and E 


lent officials ‘ifenerallv are not lobbying if : 


the organization sends a 
fifony on pending legislation [Rev. Rul. 70- 




‘ The organlzatictfl|,activitpi'are limited to studying, researching, and 
asskibling materia1^|iecedlary to evaluate legislation, and presenting an 
objectiya analysis ofjlie legislation to those who are interested in the issue (both 
those whoifavor theiigislation and those who oppose it) and to the general public. 
[Rev. Rul, '6+|195] 

B. CommunicaiionsiWith government officials generally are lobbying it : 

The organization contacts legislators to advocate the adoption or rejection of 
legislation. [§ 1.501 (c)(3)-1(c)(3)(ii)]. 

C. Communications with government officials - Facts to Consider and Develop 
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Below Is a list of fads that tend to show whether a communication with government 
officials on legislative issues is (or is not) lobbying. Consider all the facts and 
circumstances. No one fact determines whether a communication with government 
officials is lobbying. The legal and other references in Parts D and E will help you make 
the determination. If your application contains any facts beyond those listed below, or If 
you have questions on case development and applicable law, contact Exempt 
Organizations Technical. 


1. Facts tending to show that a communication with government ^cials is not lobbying : 

• The communication is in response to a request for fechhteal assistance from a 
governmental body, such as a Congressional con\iTiraee" [Rev. Rul. 70-449] 

• The communication makes available to the g^piSajJwblic the I'&sults of 
nonpartisan analysis, study, or research cgfoucted by the organization. 

[§ 1.501 (c)(3)-1{c)(3){iv), Rev. Rul, 64-195,and Rew Rul. 70-79] 


• The communication does not advocate the ad(j]pt||fl'*br rejection of any legislation. 
[§ 1 .501 (c)(3)-1 {c)(3)(iv): Rev. Rul. 64-195; Rev: %il 70-79] 

2. Facts tending to show that a comml^^jon with aoverSent ifficlals is lobbying : 

• The organization contacts member^ of a lo’^f$r||s|e b^y for the purpose of 
proposing, support to. o r opposing tegi^ation '‘f|i»S01(c)(3)-1(c)(3)(il)J 

ft’ 

• The organiz^ep's prirnwy,pbjective can be attained only by the enactment (or 
defeat) of leife%ion, andjthe organizatioii advocates for the attainment of that 
objective. [§ 1 501 (c)i3j'1(q)(3J(iv), Rev.lRul. 62-71] 

• ! "faiillsisliSii.wjs!’ 

D. Legal Referend&s -, ' 1 

. mas. Reg, § 1 and (iv) 

• R'eirC Rul. 62-71 , 1 962-1 C.^fSs 

• RevfftiL 64-1 95, 1 ^-2 C, B, 1 38 

t Rev. Ftul.’70-79, 1970-1 C.B. 127 

. Rev. Rul. 70-‘449, 1#0-2 C.B. 1 1 1 


E. Other legal retereMCes 


• Treas. Reg. § 56.491 1 -2 (public charities that have made the § 501 (h) election 
only) 

• Treas. Reg. § 53.4945-2 (private foundations only) 
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Reviewing Section 501|c){3) and S01(cK4) Exemption Applications 
(Lobbying afi4 Political Campaign Intervention and Lobbying ) 


OVERVIEW 

This document provides information to assist you in processing Ifte exemption 
applications under sections 501 {c)(3) and 501 (c)(4) of organizations that Indicaie they 
may ot^^ene In a political 

campaign (“political campaign intervention "), or attermst to tnfi^^'ce teaislaticn 
[lobbying").’ This document wii! heip you screen your apf^^pBS for organizations that 
may engage in i^jfeying or-poirtical cainpaign intervenlioi i'ts? decide which 

activities may require further case development and w^^>facts to^^ffitop, and 
I determine whether a particular activity may be i<^>byp^^pOfiticai cli|^ign intervention 
! or iobbyirg . . : 

Questions on case development and applicable law should be directed 10 Exempt 
Organizations Techntca!. u i ,< 

This document contains the foilowng 'sections: ^n .-. 

1 . Definitions of -0bby«i§--arHd-po!itfC3tfxarh)S^I§Ki inteiventte^ and iobbyina 

2. Rules on -eebyir^-ano-poiiticaf carhpaign a^eiggntion and loobvino f or section 
501 {c}{3) and sectipj^ ^SOi (c)(4} oi^Tuzations • 

3. A separate guideisfidsil'^or activities that may be potiticai campaign 

intervention orldbbying'':V“ 

PARTI: DEFINITION^ 

1) PolWgab^aTi|;>^?qn In^rventlon : 

. ■‘it 

Participating oTiwtorvenlngJn (including the publishing or distributing of 
: SCgtemenls) anv^-pblitical.Campaign on behaif of (or in opposition to) any 
I candidate for public office. (§.501 (c)(3); 11 .501 {c)(4)-1 (a)(2)} 

• It InclOdsfe,. but islmot limited to, the publication or distribution of written or 
printed or the makir^ of oral statements on behalf of or in 

I oppositionISa candidate. {li.501(c){3)-1(c)(3)(iii)} 


j ’ This documantis not designed for use In procassing exomplion applicalionB unctef saclioriS 501(c)(5) 
j (iePor, agricultural, or horlfcutiura! organisations) or 5©at4.*n5; 501(c)(6) (busi-nesa leaguas). The guide 
i sheets relatina to specific types of activities cwflucled by eectic-nS 501(c)(4) <wgani2ations may be relevant 
for gatharing information from ttisse organizations. 


I. 
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2) Lobbylna: 


• Contacting, or urgisig tne public to contact, members of a legislative bodi' for 
the purpose of proposing, supporting, or opposing ie^slation; or 

• Advocating the adoption or rejectiQn of legislation. 


* Legislation includes action by the Congress, by any State iegl^ature, by any 

local council or similar governing body, or by tfie referendum, 

initiative, constitutional amendment, or similar proc^p^s. 

* Lobbying does not include engaging in nonparti^n aJ^i^sis. study, or research 
and making the results thereof available to the^fcbiiG. 

(§_1 .501 (c)(3)-1 (c)(3)(ii), (3)(!v): Rev. Rui. 71 -GStt-Capplying to §^501 fcK^^e^anizations)) 

PART 2: RULES ON LOBS¥4i4G AND POLITICAL CAMPAIGN INTERVENTIO N AND 

LOBBYING^ 

1) Section 501(cK3) Qroanizat lona: ’ 

* Organized and operated exdusivefy-l@r;charttable. ^cattonal. and other 
specified purposes. [LSOlfcHS)}. 

*• N o Guo*'‘tontin l porL o f it n a ct is lobb y ' o g ^ 

* DoesDp not angagefia political campaign rntetvenh.on. IJ^S0 1 (c){3) 
1.50t(c)(3P(c)f1). RiV Rul. 2007^1] 

* No suQgtan&^ipart of tfiseir acttvities t^':tpcbvinG.* fQ 501 lOOi] 

2) 

•f/ Operated exQiijgLively fop^he promotion of social welfare l§.501(c)(4)] 

;r may praeftete soclal-weifare, (1 ,oGlTO*v3'}-t';c)f5Kflush;vRev. Rul. 68- 

ion of welfare does not include political campaign intervention. 

ThQ regulations do not impose a complete ban on such 
ioni’as the organization's primary activities promote social 
watfare.Htjl^: RuI. si -95] 



■ OrgaiiiMlkras tlcM-'nbA! iw .‘50!(i;){<*i'hor thstn M!ctMiH|i,5()l(A:)(S))flre.subj.'Mtlo jpccial rc|xwimg n»!<» 

rejjrirJina (heir tK>IiliL;al .iml iishb^-irig twtiv iiie.s und innv bf stibjiict Ui isx on rtK)-<w atiivHic!* See -^27 anJ 

KwilonS 6().?3tii). 

' t vr Ki ! V I vii ‘ 0 II ‘•t. , to p».n »)n c)sw-.^ .aw 

•' A 501(c) ocesnraaiion tluti makp.s expenOitures fbr pcbiiciil i)/gaiiiz<it»n "excrupt ftincboo" ocuvny as 

lioiiniid in .527(«) is suhieci to fax on Vhe organi/aiion’s ni-i wvesiTncnt Huaimc.npiolhcaniouitioflhc 

"uxcinjM fwictiffli espondiluTCs, 11527(1)) 
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» Lobbying may promote socia! wcifare. fS 1.5ClicK3)»1(cW311l{iish?: Rev. Ri.i. 

68-556. Rev. Rli!. 71-530] 

PART 3: GUIDE SHEETS FOR SPECIFIC ACTIViTiES 

Below are separate guide sheets for sofTte ceilain activtlies that may be political campaign 
intervention or iobbying. Use the guide sheet only if the o^anbation indicates that it may 
engage in that specific activity. 

The guide sheets wiii help you screen your applications for ot^feaSSis vrfiiet vthat may 
engage in iebfeyieg-oepoiitical campaign intervenho n or which activities 

may require further case doveiopmcnt and which facts to^^^^§ncl determine whettier 
a particular activity is campaign inter^tio n ^ihbvina . The guide 

sheets each present a specific set of facts in which oenei ^^ lor generally is 

not) political campaign inten/ention or lobbying. Epfall c^er situatibn^^.^uide sheets 
list Individual facts for you to consider and ciev|^. The fs^ts are listed they 

tend to show (or tend not to show) poiitical cs^'^^^,inter^^ypn,or iobbyinp^tadi fact 
contains a citation to revenue rulings or coosultfoniurther 

information. These authorities contain examples thaf^^ate how to apply the law on 
political campaign intervention and levying to these 

Your determination is based on all the fastSimd^pjfGumstancei^l^o one fad determines 
whether an activity is political canrpaign i%ftvei^^^|pbbi1ty|'. If an organizaBon 
engages in muitipie activitiss^ lhe intefactid^^a^hg^^^^yaffectwhetherthe 
organization is engagedsi^50q^!Gai campaiglfeerventii^; • {Rev. Rul. 2007-41JJ. 

OuesBons on case dssmiopm^band applicaile taw should be directed to 

Organteat'ionstTflchnicai. .?;■ zvvntM^Aii i 

Possible PoNttcal Camoatqn Iti^rtfatt^on 

• Guide Sheet 1 : Voter Guides 

» "Guide Sheet 2: Cbndidaie Forums 

• Obide Sheet 3; Other Candidate Appearances 

• Gul^iG^eet 4i IssvBs^Advocacy vs. PoUticai Campaign Intervention 

• Guide Sheet & Individual Activity by Organization Loaders 

• Guide Activities 

Possible Lobbtdno #Of Section S01fc)f3^ Organizations Only 

« Guide Sheet 7: Communications with the General Public on Legislative 
Issues <for Section 501{c)(3} Organizations Only) 

• Guide Sheet 8: Communications with Government Officials on Legislative 
Issues (for Section 50t(c)(3) Organizations Only) 
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Guide Sheet 1 : Voter Guides 


Certain voter education, mduding the preparation and distribution ot certain voter guides, 
conducted tn a non-partisan manner, may not constitute polifcal campaign intervention. 
[Rev Rui 2007-41] On 5hn other hand, an organization that pubFishes a oompilation of 
candidate positions or i ncumbents' volinq records may engage in poBticsy campaign 
intervention it the questionnaire used to solicH candidate positions or the voter guide itsslt 
shows a bias or preterence in content or structure with respect to tee views of a particular 
candidate. [Rev. Rul. 78-248] The timing and manner of .^yjtstribuUon also are 
relevant to determining whether the organization is engird iri’'‘politicai campaign 
intervention. [Rev, Ru!. 80-282] 

Use this guide sheet only if the organization indicates may ^^h or distribute 
voter guides. This guide sheet wilt help you screen ^'®rg®iization%^er guide 
activities for possible political campaign interventiori, decide whteh voteTigp^de activities 
require further case development and which facfs-^te devetep, and determth^iwbethef a 
particular voter guide ectivHy i emav be political c^aalgn ii^^ention, 

Parts A and B present a specific set ot facts m which veW- guide activities generally are 
political campaign intervention and qsti^'ally are not. Pa^i^.contains a list of facts to 
consider and develop for all other S!luatea.‘..The facts are by whether they tend 

to show, or tend not to show, political caiBp^Rittotervention. PiH D contains legal 
references, v.. 


1. Theorgariia 
a compilation c 


h annii^ly prepares .makes £ 


3 reliqiFds.of all members of a particular legislative body on 
f siJbiects. the publication contains no 


of subjects, the publication contains no 
lents and st^mdure of me p ublication does not imply 
y memoers or iheir voting records [Rev. Rul. 78-248, 


2. Tifwn 
office SWatin 
issues; 
the public: if l 
a whole; ana 


sation.^fends a questionnaire to all candidates for the same public 
I a bn^ifiStatement of Iheir poeition oositions on a wide variety of 
Bs,jjbli responses in a vnotere guide it makes generally available to 
the issues for their importance and interest to tee electorate as 
trier the questionnaire nor tee voters guide , in form or content. 


shows a. biasbr preference for any candidate. [Rev. Rul. 78-246, Situation 2) 



1, The organization sends a questionnaire wite-biased-ouestionseyicancihg pias, 
on cartaih issues to candidates for public office, and it uses tee responses to 
prepare a voter guide teal it distributes during an election campaign [Rev'. Rul. 73- 
24S, Situation 3]; or 


4 
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The organization publishes a compilation of Itie voting records of incumbents 
on a narrow range of issues, and it widely distributes the publication a^ong the 
eioctorate during an election campaign. fRev. Rui. 78-24S, Situation 4J 

C . Voter Guides - Facts to Consider and Davelop 

Beiow is a list of facts that tend to show whether a voter guide activity is (or is not) 
political campaign intervention. The facts are listed s^)aratety on the positions 

of candidates for public office and guides on the vo^ng record^^^^ted 
aff4oiaiS: incurnbents- Consider all the facts and circumstanc^^^o one fact detemtines 
whether a voter guide activity is political campaign intervsnferii^te legal references in 
Part D Will help you make the determination. 11 your app^tion any facta 

beyond those listed below, or if vou have questions Qftssse(fevel 0 |»^t and applicable 
law, contact Exempt Organizations Technical. 

1. Positions of Candidates for Public Office ■■ uj' 'C'' 

Does the organization indicate that it may prepare anda^tribute a guide ef sunimarizinq 
the positions of one or more candidates for public off!ce?^*#po. skip this section. If yes, 
develoD the following facts. c.-.t-i- 

a- Facts tending: toshow that the candidaie oogi^y^tivitv isnotooirticai campaign 
intervention: n. . r- ■ 


r *?l fruii? JflS* ; 


The Ofcaniz at idn sendsteall caraioates for the same public oflice a Questionnaire 
that covers..at wide variety;©! issues.-wNis^i selec-tad by the otganization-eeieeiB 
based on their irnpdftanceiand interest totHte electorate as a whole , and publishes 
ell of the res ponses;.’-: IRev.“ft^-.7^248..'-~Situation 2] 

S guestionnaifie does hiQt^ in content or structure, show a bias or preference with 
set to the visswftioi any-4*e^tfidate or group of candidates, (Rev. Rul. 78-248, 
m2\ 

The qu^ionnaire s(?&;its from ee^-e an did a t eail candidatevS for the same 
eleotion dii^lk: olficf^ 'k statement of his or her position, and the organization 
publishesoftSi^les all candidate responses to the questionnaire in the voter 
guide. [Rev. Pliilf. 78'248, Situation 2} 

The voter guide covers a wide variety of issues, which the organization selects 
based on their importance and Interest to the electorate as a whole. [Rev. Rul. 78- 
240, Situation 2] 

The voter guide does not, in content or sbucture, show a bios or preference with 
respect to the views of any candidate or group of candidates. [Rev, Ruf. 78-248. 
Situation 2] 
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b. Fads tending to show that the candid 
intervention; 



» The j QOi \7 ihor wCt^ds a questionnaire to ail candfdatas for the same mibilc oH;ce 



that covers a narrow range ot issu es, whtot» ftta-o rgs w Iheir 

gr importance ard-i'V'©ff«?f to the oraani2a1iQnr 4. and tt uses Ite responses to 


prepa von. ouido wh nh t wit 


t. Rui. 78-248, Situations 2 & 41. 


*>' hie- cf anv oanrhciate or group-©t-€^ 
bjas_on,cefiain issues.. §fiq ihe oraanizat' pn q 
cuosn onra rt topie pare a vo t er guid^e wh!cK | 
cnmp ninr [Rev RuF 78 248, Situation 31^ 


Minaire shows a 


'►The vc‘te«-guide-«»\'ai's-e- narrow-ra-'^ol-i^ 
t>ase4-en4h<M4mportanGe-ans-«=4er-est-tG'4t 
Situat^one-2-^-41; 


fs a bia^^^^erence with respect to 
^ates, an^^'organizatlon distributes 
R ev, Rul. 78-248, Sitwatwan 


The voter guide, in content or 
the views oi any candidate or • 
the guide during an election ci 
S SItuations 1 & 2? 


issues of tnteree tiinpcrtance to 
^i 9 tributes the voter guide among the 
^efi‘red from Rev. Rul. 78-248, 


e thatiif’may prepare and publish or distribute a report or 
ii)? If no, skip this section. If yes. develop the following 


Does thVg 
other OGitip 
cunent Met 
facts. 


lization ir 
Gn of the 


a. Facts tending tt 


that itie voting record activity is not political campaign 


intervention : 


• The organization annually prepares and makes generally available lo the public a 
compilation of voting records of a4-mefnber-e-Qf-.a-teoi6iatjve bo<iv iPcumt;>qnts on 
major legislative issues involving a wide range of subjects. (Rev. Rul. 78-248, 
Situation 1] 


e 
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• The organization usually wilt puDiteh publishes the voting records after the close of 
the legislative session, and the distribuUon wiflis not fee-geared to the timing of any 
election, [Rev. Rui. 80-282] 

• The publication contains no editohai opinion, and Its contents and structure do not 
imply approval or disapproval of any Incumbents or their voting records. [Rev. Rul. 
78-248, Situation 1,! 

• The publication presents the voting records of ail InGumb^^^arrd it does not 

identify candidates for reeiection. [Rev. Rui. 30-282 j ^ 

• The format and content of the publication is not n^^al S reports on 

whether the incumbent supported the or^nizatoil%views^^^^%-s-5fW6fl 
distribution occurs as soon as practicai after^^'^d'bf each ^^ative session, 
!- 0 lited_tQ a re lative ly smal l gro up consi stir^'-o f the organbation’g^^iaf 
readership, and-is not targeted to parttgutar areas ip/i^shich eiectiohl^^„pccurring 
or to time the publication, and is not iimeif toeoincida^i^ an eiectioi]^fe&mpaign. 
[Rev, Rui. 80-282] 

• The publication does not comm^tnlon an indiv«juS^^^ll qualification for public 

office, or compare candidates whovfri^t be competi^Wlfl the incumbents in any 
political campaign. [Rev. Rui 80 £82| ^ ' 

b. Facts tending to show that the voting reqofgtactivitvi^ciitical campaign intervention : 

• The publicatior»:conta!ns-t'Statement tP®t endorses or rejects any incumbent as a 
candidate torpuiMic otffcej^Dr identifies car^ates for re-election and comments 
on their overall qua^ificalas^Jor. pubiic olf^. or compares candidates that might bo 
compQting:With incumljenfs Inkpolilital 'campaign, w"4h-0tfee -oand i dat e o. -and ttie 
orgatfgaiipgb^ji^e^s-tN^&ubiication't^^rds Is widely disthbuted among the 
S^ptorate durinjjjp giec ftqn c ampaign or tarcetec loward particular areas in which 

.^ rwlections are occtirtinq. [derived- from Rev, Rui. 80-282 and Rev, Ri j l v 78 > S -4^, 
S«WtO'l41 

• The puhlfdation reparte on the organization’s views on seleci- seleoted leoislative 
issues, iridlj^Pites wHfefher the incumbent supported or opposed the organization's 
view, and is'^iu^isfisiy distributed among the electorate during an election campaign 
or targeted toVii^rde particular areas when-ef'd- in which elections are occurring, 
[derived both from Rev. Rul. 80-282 and Rev. Rul. 78-248, Situation 4] 

• The publication covers a narrow range of issues selected for their importance and 
Ifttereet-to the organization, and it is widely distributed during an election 
campaign. [Rev. Rul. 78-248, Situation 4j 

0. Leoal References 
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Rev. Rul. 80-282, 1980-2 C,B. 178 
Rev, Rul 78-248, 1978-1 C.B. 154 
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Guide Sheet 2: Candidate Forums 

The presentation of public forums or debates is a recognized method of educating the 
public. [Rev. Ru!. 6^256] Providing a lorum for candidates does not. In and of itself, 
constitute political campaign intervention. [Rev. Rul. 74-574] Hovyever. a forum for 
candidates could be operated in a manner that would show a bias or preference for or 
against a padicuiar candidate, such as through biased qu^tkMiing proc^ures. On the 
other hand, a forum held for the purpose of educating and informing the voters, wrtiich 
provides fair and impartial treatment of candidates, and which do^^f promote or 
advance one candidate over another, would not constitute fwli^fca^pa^n intervention. 
[Rov- Rul- 8&-95] [also cited in Rev. Rul. 2007-41} 

Use this guide sheet gnii? ir the organization indicates may candidates for 
public office to speaK at its events in their capacrty a^'p^ittoa! candi ^^s . This guide 
sheet will help you screen the organization s candidate fomms for pos^^^^olilicai 
campaign intervention, decide which candidate-lsrums furth«‘ c^^pyplopment 
I and which facts to develop, and determir^e whBlher..a oartio^f eamsaian ca^^date forum 
I i& mav bs political campaign intervention. vvi-i; 

Parts A and B present a specific set dt fac^s in which caheU^e forums generally are 
political campaiqn intervention and gerw^^.are not. Part ^contains a list of facts to 
consider and develop for ail other shuati5ns?--Sf».tacts are by whether they tend 

to show, or tend not to show, political canfiaign ii^^ntion. Fart D contains legal 
references. .. ,.■■■■■ 


A- Candidate torumsigenera ttv-ai'e no t oolitie^i camoaion rntervemion it : 

The organization invites all candidates seeking the same cttice to participate at the 
same (or a substantialiy-SiaiilaplvfvapIpprQVldes each candidate an equal opportunity 
to addrgsissitf«j;ifteld quostiohs on a WHdevanety of topics, and does not comment on 
thoir^aiificalions-QfMndicate a preference for any candidate. (Rev. Rul. 2007-41 
(Cfillidate Appeararides, Situation 7 }j 

B, CandiBStflgrgiTis.ggnaMiy are political campaiQn intervention if i 

The organizktejhvite^^jone candidate to speak at an organization ©vent in support of 
the candidate^^&{T^|(n and does not invite any other candidates for the same 
public office. (R^|iWul. 2007-41 (Candidate Appearances, Situation 9)] 

C- Candidate Forums - Facts to Consider and Devslop 

Below is a list ol facts that tend 1o show whether a candidate forum is (or is not) 
political campaign intervention. Consider all the facts and circumstances. No one fact 
determines whether a candidate forum is political campaign intervention. The legal 
references in Part D wilt help you make ihe determination. If your application contains 


V 
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any facts beyond those listed beiow, or if you have questions on case development 
and applicable law, contact Exempt Organizations Technicai. 

1. Facts tendiriQ to show that a cartdidate forum is not ootitical campaign intervention : 


The organization does not comment on the qualifications of, or Indicate a 
preference for, any candidate during the event, [Rev. Rui, 2007’41 (Candidate 

Apcearanoes, Situation 7)j 

The topics discussed cover a broad range of the issue%^f Si^candidates would 
address if elected to the office sought and that are interest to the pubiic. 

(Rev, Rui. 2007-41 (Candidate Appearances. Situa^^^V. Rul. 86-95) 

The organization does not indicate support fof-^s^jposition ta-*%andidate during 
the event (e g.-r such as when the candidaleTs tntroducedT (RevT^. 2007-41 
(Candidate Appearances, Situatior^s 

The candidates at the event are not asked tO'^jr^'Or dteagree v.*ith positions, 
agendas, platforms, or statements of the organrstg^n. [Rev, Rul. 2007-41 
(Candidate Appearances)] .-v.;:., 

A nonpartisan, independent panef prepanss.any questit^-presented to candidates 
at the event. [Rev, Rul. 2007-41 (G^ndida^dl^p^arances): Re\‘. Rul. 86-95] 

A nonpartisan, mdependent panel or moderator presents the questions- [Rev. Rul, 
2007-41 {Candfdaie Appearances): Rev. Rui. 86-95] 

The moderator vioeS'-not eopament on questions or otherwise make-oommeatsThat 
imply aftproval or df8a{^roval'dfiSi:;ea«^date. [Rev. Rui. 2007-41 (Candidate 
Ap^aran<j4*:)TRev. Rul786-95| 

moderator 8<al(a$ that thefMews expressed are those of the candidates and 
nW'lfrthe oroanlzatiah. ar- d ihat sponsorship of the fo-um is ret intended as an 
rant ol anvoandidulu . [Rev. Rui. 86'-95) 


at-faf>d9 mr -{ R ig^ R ulr-a0O7-4-1- -(Gard>date^pp6aFanG©S:-S-tiiatiOR-8>] 


BpeftKv[RevTRiili-2G07>4-1->(G«mdjda5e-Appeafa*iGe6vSituation-8f] 

The organization provides an equal opportunity for candidates to use its facilitios to 
speak In support of their respective canpaigns. [Rev.- Ruh- 2007-4-t (derived from 
3 Appearances, Situation 9)) 


10 
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The organization comments on the quaiifloatons of, or indicates a preference for, 
any candidate during the event, faenved from Rev. Rul, :m>Q 7-41 tCandidaje 

ApcgarancBS. Situation 7) 


The topics discussed at the forum do r«>t cover a t^>ad range lb© issues that 
the candidates would address if elected to the office sought and teat are of broad 
interest to the public. [derivQd both frorti Rev. RuL 2QQ7-4j^^ndidate 
Appearances, Situation 7 Kj and Hev. Rul. 86-95| “'*■ 


he organization indicates support for or qpposil^r^a oaril^^ during the 
©vent{e;grrisuGh as when the candidate Is fderlv^fem R ev. Ru!, 

2007-41 (Candidate Appearances, Situati^!§7-9 -^Bl | 

The candidates at the event are asked'to'l^^ or^ 
agendas, piatforrtis, or statements of the orgii|^^ 

(Candidate Appearances)] 

AiTonpadi&anrifldependent-pai^iiBfe§^^-p^©pera-P^^^lorie-pFee&f«ed-t0 
ear-^i^&s>-a 1 -tte-ev-en*; Qusstions:.to"^j|^ , p^ic::Darit^^ not arsparec and 
presented bv a nonpartisan. indsoipdefTy^^^ |fiey.--^»t720b7-41 (Candidate 
Appearances); de ri ved from Rev. R%^95] 


irap with posiWhs, 
^v. Ru!. 2067-41 


or othorwiso 


(■dorlved-from-Gaedidate-Appearancesj-SkoatiOfvd}-} 
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• The organization selecliveiy provides a-qandmta an cmpoilunftv for one candidals 
( but not ethers; to use its tacilities to speak in support his or her campaign. {Rev. 
Ru!, 2007-4? (Candidate Appearances, Situation 9)] 

D. Legal References 

• Rev. Rui. 2007-41 , 2007-1 C-B. 1421 (Candidate Appearances. Situatiois 7-9) 

. Rev. RuL 36-95,1986-2 C.B. 73 

. Rev. Rui, 74-574, 1974-2 C.B. 160 
p Rev. Rul. 66-256, 1966-2 C.B, 210 ...r;" 



\2 
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Guide Sheet 3: Other Candidate Appearances 


The qiiestion whether an activity constitutes political campaign intervention may arise in 
1 the context of a candidate appearance at an organization event . [Rev. Bu(, 2007-41] 

Use this guide sheet gnjy if the organization indicates tiiat it may be involved with any 
i candidate appearance. This guide sheet wlli help vou screen tt»»OF9aniealtQe’- sany 
i candidate appeararrces at organ iz^sofr eyepts for possible j»}ftlcai campa^n 
intervention, decide which candidate appearances reqvHFefurth^^^ifeveiopmQnt and 
which facts to develop, and determine whether a particular may be 

political campaign intervention. 

Parts A and B preset^ a specific set of facts in whir^r ^r&ate generally 

are political campaign intervention and generally 0 list ot facts to 

consider and develop for ail other situations, Tb&flrds aregroui^b^^P^erthay tend 
ro show, or tend not to show, political campaiqi^^erventK^. Part 0 cdrrt^^Jpa! 
.reierences, ' ~ ^ 


in ov&iuatinq whether inviting 


mault Guide Sheet 2: Candidate Forums tor asst; 


tes the fi^vldual to,.^ak solely for reasons other 
iter the lldividual nor any representative of the 
/tdual’s caiW.|dacy or the upcoimlng election; and no 
.the event [^V. Rul, sgGT-A-t-^Candidale 
|il41|iiii|^ating-asa Nen-Candidete. Situations- 10 


at an organization- event-only in a-non-candtdate 


tndivfdual-oof aoy-pepresentativa-ol-the-ergarHzatiort 
ai‘e-Gaodida&y-©r-tba-upco-miog--electiof::-and-n0-politiGal 


rttc-pali-ng as a Non-Cafroidate.-S-tuations- 1-0 and t-- H 


4..-,4’he-efganizatioO”Ch©o&ee-the-indiviooal-to-6peak-be€-au6e-ne-o*-she-le-a-pol*tioal 
indivtdual-s-carididaGy-of the-upeomiogotootion; or-political-fur.draisin&ocG,j{aat 


PgH’-tieipating-afr-a-NorvCandidater- P e r i v e q -Pom-Situaiione-IO-and-TtMror- 



171 


DRAIT 4/21)25/20} 2 


Tne ir-d^vidual appears or speaH&atsm GrgankaiioR eveftt-ffv-a r^on-saridtdale 
s-apaGitfr-a«i-}*'ie-^^cliviiSiia}-0r-a-^e)>re&enralW6-ei-fea-oigantfa?tefMneRtlO'i-^ 
lf>Pwda»HS-6ar^da€y-of-lfee-ijpflGfRiR9-ela^k>RrOH ^^ * Q^ ^ l u ti o r a i s i ng Q G 5sifs-at 
the event.- {Rev, Rijt. 2007-41 > (Candidate Appearances When SpeaWng or 
Participating as a Non-Candidatfl, Situation or 

Tie indlviduai appears at an otganization ever.t only in a non-candldats capacity: 
ths orqan-zation onjy acKnowiedces the imlivitiuat's presents and his offiaal tile: 
and the organization makes no retererGS to the individuai^andidacy or ihe 
upcoming election. fRevrRuj72i367-4YlCandida-^ When 

or Particioatina as a Non -Canddate. Situaiion 10)f 



B, Candidaie a ppearances aenerei>v,?>re poitticai interv^ 

T h s indlviduai atten d s an o rg anization ’ s even) 

ci the organization asks the crowd to suopotf^ne raitdidalg in the ucc^^ g, p}ApriQn 
{Rev. Rul. 3QD7-41 . (Candidate Appearande^Wt^n Sd^^ihq or ParticiPi^a as a 
NoivCanuiaate. SUalion 13) 1 - 

C- Candidate Appearances - Facts to^'.Consider and De^ip p 

Below is a list of facts that tend to st)ow'ii¥ifli(f|^:S,.candidate‘^p^'arance is (or is not) 
political campaign intervention. Gonsiden'al! ths'^i^apd cai^mstances. No one fart 
determines whether a candidate appearance is-poiitii:^;i^lfipaign intervention. The legal 
references m Part D wif!.lielp''pd make the tteterminalioft? if your application contains 
any facts beyond thos?' listed S^few, or if youihave questions on case development and 
applicable law. coot-acst-Exempt GJrganizations technicaf, 

1. Fart$ tendi / ) . 9 , to stiQv/ tbat 8‘ candidate ar^pearance is not political campaion 
mtefventi Q(;i|L 1. , 

• .I'lti® individual w^',fte4-jnvft«d;:to ap^ar or speak at the organization’s event 

reaSjyna o t hai:;t*ian ms or 6b e4 fl -a haf political capa i oatei cafididacv. 
[Rev^;iRul, 2007*41 Ipandidate Appearances When Speaking or Participating as a 
Non-C^ldate, Situallon 11)] 

• The individLi'^iattfrids or speaks only in a non-candidate capacity. {Rev. Rut. 
2007-41 (CarfiSfei^ate Appearances When Speaking or Participating as a Non- 
Candidate, Sitliations 10-1 1)] 

• The organization does not indicate any support for or opposition to the individual’s 
candidacy (including during introductions, communications concerning the 
indlviduai-‘s-«hendsnGer'»ne--any--mater4a}s--distr4buteO'-dunng-ttre-evefl5}. {Rev. Rui. 
2007-41 (Candidate Appearances When Speaking or Participating as a Non- 
Candidate, Derivad-ftom- Situations lO-t-SlIJ] 
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« Tnefe-waR RoNo political fundraising aWne^-evantror any-other campaign activity 
occurs at the ax'snt in cannection with the candidate’s attendance. [Rev. Rui, 
2007-41 (Candidate Appearances When SpeaWng or Participating as a Non- 
Candidate, Siiijation 1 1 )] 

• The organization makes rro mention of the inc^icluai's pofitical candidacy or the 

upcoming ejection in communications announcing the individual'a attendance at 
the event. [Rev, Rui. 2007-41 (Candidate Appearances When peaking or 
Participating as a Non-Candidate)] ,4^. 

• The organization maintains a nonpartisan atmo^heg^^^^ even t at which the 
candidate is present . [Rev, Rui. 2007-41 (Candid^A|^S®nGes When 
Speakirrg or Participating as a Non-CandKfate)].. 

2- Facts tending to show that a candidate acHse^ance ts pobtrcal cami^^.interventiQn : 

«Tti« individual was invited to appear or soeak^^^s or^BlJKition’s ever^ecause he 

Sp9aAiag-er-P-artictpatirrg--as--a •N-r>n-Carid4dateif 

*5h©-4ndlviduai-speaksTrvlwe-m'-her^‘^^pa®tty--ae-a-oand*ds^)Sandidate-Appearariee{; 
When-SpeaWng af-PaF?iC‘pat^'ng--as--a NoW<i»ar*eK’a»i}.- 

• The organization indicates support fpr qr.t)pposJtiofi«to the individual’s candidacy 
(inciudinq dudrrg-fnffodt^ltons, cofnmeaiCatrDns Gonoefnjng-the-ineividuars 

(Candidate-Apftearances'When Sp6aking..c« Participating as a Non-Candidate, 
Situation 13)] 

*TlrereJWiias:]8j4plitica! fundraising at the event, or other campaign activity 
fflAObmfre occun&tjBt-iI^he ev6#j- in connection with the candidate’s attendance. 
.•^-vj|feandKlate--Appe^5eei^W?»fr'Speeking-GF-Part^6ipahntae'-ahk^ 

• T'le orgarsza^ion- ms^fone irKjjviduariB poiitioat ca«didacy-or- the upcoming 

[Rev;( cen ve d1^yi-R6v Rul. 2007-41 (Candidate Appearances When Speaking or 
Participating ^^Non-Candidalev, Situation 1311 )] 

• The organization maintains a partisan atmosphere on the premises or at the event 
where the candidate Is present, (derived trom Rev. Rul. 2007-41 (Denved- from 
Candidate Appearances When Speaking w Participating as a Non-Candidate)] 

D' Legal Reference 
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Rev. RuL 20Q7-41, 2007-1 C.B. 1421 (Candidat© Appearances When Speaking or 
Participating as a NorvCandidate, Situations 10-13) 
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Guide Sheet 4: issue Advocacy vs. Poiltica! Campol^ intervention 

Organizations may ioohy for or against leg islstiDn-of-othefwse-take positions on public 
policy issues, including issues that divide candidates in an election for public office. 
However, issue advocacy may function as poiiticai campaign intervention. [Rev. Rui. 
2007-41] Even if a statement does not expressly tell an audience to vot© for or against a 
specific candidate, an organization delivering the statement may engage in poiiticai 
campaign intervention if there is any me.S5age favoring or opposi^a candidate. A 
statement can identify a candidate not only by stating the can^^e’^nsrr^, but also by 
other means such as showing a picture of the candidate, ref^^ to pgittical party 
affiliations, or other distinctive features of a candidate’s pi^r^^btogtaphy. Ait Ihe 
facts and circumstances need to be considered to deforr^e if th^^^pcacy is political 
campaign inteivention. [Rev. RuL 2007-41} 

i A web web site is a form of communication. Aa-t^anizaticai posts sortietinns on its 
web site that favors or opposes a candidate for be treated ttw same as if 

if distributed primed matenais. oral statements or When an organization 

establishes a link to another web site, it is responsible^lthe consequences of 
establishing and maintaining that Nnfe^ven tl it doesnof^y^ control over the content of 
the linked site. L nks to candidate ^l^e}3te^{mate^lal■ bv thetT^fes...do not necessarily 
msuit in Do lirical carnoaian interv-gntton. ’-'A^-^^'^n d must b e taken mto 

account whe n a ssessuiq whetner a Fi.nk pftpdijce8itiT.ft.f^suit. f wv. Rui. 2007-41} 

Use this guide sheet onlv if the:.Droanizatiort:trtdicetes th^lts issue advocacy 
communications {including on^ltevweb web sits). may invotve-disGussionst the positione-ot 
&ubli6-6f f;cialG . wnQ*a?a*a l so Gandtd afo^ suDDort-y^r gpoose a candidate for public office. 
This guide sheet will h©Ip:you s«feen the organisation's diseassforvohihe-p&sitioF^-of 
pwbfe-otliciatfr Who ■ar8-al.«w&aiRdi<isrtS^^ -olhce issue advocacy commun-cat-o-TS 
for poBSibl,^;pO®^f;£iampa!gRilntefV8ntic(«Fdecide which d i gcuppiep l el ' issue advccacv 
commugbaticns reauire-furthor case development and which facts to develop, and 
deterntffe whether a patli^iar o%^ 8 iGn-d'--thepes^tions-of- 0 jfelic-offiGlate-whe-are ais8 
eanttfidatei'^ f or o u M iO 'O ti iee^ iSsue advocacy com.munication may be political campaign 
interventidhl;^ . wi 

Parte A and B pfdsent a sii^ific set of facts In which d i scu a s i on -ei-the-p oo i t i onG of pubiio 
offiGiais-who are aSwe-pandfoiates for public office issue advocacy communicatiops 
generally ie ^ro poline^fcampaign intervention and generally isare not. Part C contains a 
list of facts to consider and develop for all other situations. The facts aro grouped by 
whether they tend to show, or tend not to show, political campaign intervention. Part D 
contains legal references. 
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The slajefnen toomn^unicatior urges the jiMJblic to contact an offlceholdef to support 
specific legislation, the statement appears immediately before the officeholder is 
scheduled to vote on that legislation, the statement does not mention the election 
or the candidacy of th© olfice holder, and the Issues that are the subject of the 
iegisiation have not been raised as distinguishing the officeholder from any 
election opponent. |Rev. Ru!. 2007-41 (Issue Advocacy, Situation 14)} 



The statsment ecmmunicatior. is delivered cOose before an 

election, raters- 'dert i fies by name to-an officehqld^who a candidate in that 
election, takes a position on an issue that ha§;|^£»‘Geed to <^^^uish the 
candidates in the election, andis not part qtafi Oft^lng series OT^slantially 
similar advocacy c ommunications by the.ji iS!yanigatiGn Q faanization'iife^be..same 
issue , and is not timed to coincide wilha"^|i^|>Q6d< ^^lectoral evenMlSuch as a 
legislative vole or other major legislative i^uel- {Rev, Rui. 2007-41 

(issue Advocacy. Situation 1 5)] ^ 


C- Disc-ijssjoin gt the-poskioi'-s-olpyoir e^jeflt^is ^ho -ar e-etSfitondidates-fQr-pub lte 
eff fee i s s ue A dvocacy Commanicatiors Fad^'to Consider S’hi '' 


g-C^elOD 


Beiow is a 11st of facts that tend to show whetheRl^JIgisiiB^^ an issue advocacy 
cormupica tion . includingiSh'a-website, e}-thsi^es4tQns-^%*«blio-e#teiais--A4i0-are-eteG 
candidates- for publtG,q^hee-!siS3i'r-is not) po!iti{5|l campaign intervention. Consider ai! the 
facts and circumstah^|§,^ No ort^fact determines whether s-d^seu ssion - of the pos tfi en s- of 
pubite-efheiate-vv.ho are'^iso cartH^te & tef-pub'fe%ti;66 an issue advccacv communication 
is political carnpaign interv»Rqoh:''€fif legal reference in Part D wilf help you m^e the 
determlnatififTf'^^^r. application contatne^ny facts beyond those listed below, or if you 
have qu^i'ons ori 8^'idevei^b'!*hent and applicable law, contact Exempt Organizations 
Tech^RI^l, 

1. Fatfi^itendi nq to sh^^-that a-discuss-cm of the positions of Dui>io olfteials-whoissue 
agvod acy . c o mmun ^qifrons are-alpo- eandid atoc not politic ai 

campaign in^iventicW : 

• Tne-statemer ^fre communicallon does not identify one or more candidates for a 
giver public of^ by name or by other means. [Rev. Rul. 2007-41 {Issue 
Advocacyv Slluatione- 1 4- & 16)] 


The statement communication does not address any issue that has been raised as 
an issue distinguishing candidates for a given office. {Rev. Rul. 2007-41 (Issue 
Advocacy, $iti;tflte>f»6-44-i-6 Sitijation 14) ] 
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• Tf4e-64atemQr4 T!~e cammunicalion is timed to coincide with a non-eieetjaa -electofa! 
event such as a iegisiative vote or olher major legislative action on the issue. 

[Rev, Rul, 200741 (denvedlayrv Issue Advocacy. Sltiiation-t§l4>] 

• T-^statemor-t The communicalic.n is part o1 an ongoing series of communications 
by the organization on the same issue that are made independent of the timing of 
an eiection [Rev. Rui. 2QQ7-A1 (derived-ftem- Issue Advocac^‘r^luelton4§)j 


The siatement Ths communHiation is not delivered dose in ^#80 to an election 
{Rev. Rul. 2007-41 { 


The organization has not posted anything on its favors or 

opposes a candidate tor public office. [Rev. Rul, 2Sp7-4t n^^StteSr^raftee 


■The- organization does npt QSlabl*ah<.’y-:t s..i ^ B6 ^t& a toanotner we tete4 hat 
Got4aw>en'-a5ef-al-on-eaFididate&-ief-pk^^e-s^6er-{R^.Rt4--.^0&-7-^-i^lftteb49ttesr 
Sitaat^ne-IS-SOl} 


The organization's web web Silfedoes not fwovide £p^^t Imk to a web page that 
contains materia! favoring or oppp^j| 0 -a candidate office. [Rev. Rul. 

200741 {Web Sites, Situatson-v 

The Qi-ganization’s.^b site links to ti^.ft-ebstte c^norher emirv, the wda site link 
serves an exerrjpf of the orga^izatioririsuch as educating the public ?, and 
neither iho coftfext ior itor the %ahonship cetween the oraanizat-on and 

fre other edtit^ ili a ;c ates 'llifeit the oraaniSta^on was favonra or < 
candidats . [R©vT®||, 2C^|i|4T.^WebSft^[' Situations i9-20)j 

Ths-dfg^hl5Saf!il<|h establishes on its \^b web site links to the official campaign web 
s[tes of all tho'lifieiidates^'%a particular office and presents all of the links in a 
—rlll^tral. unbiased tiapner. Rul. 200741 (Web Sites, Situation 19)j 


2. Fail 


ja.sngwv„mat„g 



jpCmfrunica ti oPS are also canordates to-- public othce i s 
'ention : 

*The--da^ament T|i‘l'sonrnun;catio ri identifies one or more candidates for a given 
public office name or by other mear)Sv'^Wev:-Ri4T-20G7-4Hfesue4^ec-a©y-, 
Situ»tlene"14-4r-1-&j-} 


Th e -^at e m eet^ae k i lr e es es . such as addressing an issue that has been raised as an 
issue distinguishing the candidates for a-piventhat office.- [Rev, Rul. 200741 
(Issue Advocacy, Situation6- f4>-16Sii|jation,,,1,5)] 
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The &tatefflQm communicatiQr. is dsi-vered dose tn time to an efeclson and is not 
timed to coincide with a non-&iac4>on -eigctorai event sudi as a legislative vote or 
other major iegisiative action on the issue |Rev. Rui. 2007-41 (Issue Advocacy. 
Situation 15j 


• Toe state<’neRt Tho communicatjon is delivered otose m time to an etecfon and is 
not part of an ongoing senes of communicafions by the ofganizatlorr on the same 
issue that are made independent of the tfmrng of an election {Rev. Rul. 2007-41 
(issue Advocacy. Situation 15)j 

•-T!vo-staterrM3nt-i& delivered oioseaviimc-to-ae-eteGt»en^^^4ji.-SOO-7-41-{isst:re 
Advocaovv Situationlfi)} 

• The 0 rganization posted sonieltvirtQ posts a on rts s ite that favors 

or opooses a candidate tor public office. [Rev. Rul. 2007-41 (W^§ites, Situation 
?i 1 . 


«■* ciqaniza r^\ on- its ^veb»ite-a Its^^^^.^motner-vv^ite-y^at-GGntaKW 

n^atenai on candidates for punl-c office.- |Revv R^p2007-4v W^-Sitesr&tuatiors 
lS-20 . ' 

♦The orqanizalion's web web site provideS 'a[4»&Q! Imk to page that contains 
materia! favoring or opposing a candidate ofhce-.-4^^---P^'-20O7-4.i 
r-V V e b-S . i e &^ - S *t kat i e »^- 1" i4-g0i] 

. ana tno-J i^b site ifnfcdoes not serve an exempt purpose of the org^ization. 

such as edu'catifig.ths pubilc. f denveofryn Rev. Rul 2007-41 (Web Sites. 
Situations 19 20?lj 

• ThSfStgahfasatlsaesta&tishes a link to a candid-ate s official campaign web site and 
dbes not presei3^i(he iinkii!»'.a neutral, unbiased manner or does not establish 

4S!^l)l|!)iJar links for aVap^the carKfRfetss tor a particular office, foonved from Rev. Rui. 
2£Kl|^1 (Web SiteW^ituatidh 19)] 


Rev, Rul20atHl 2007-1 C.B. 1421 (Issue Advocacy, Situations 14-16andiWab 
Sites, Situatiorjg 19-20} 
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Guide Sheet 5: Indrviduai Activity by Organization Leaders 

The question whether an activity constitutes polifical campaign intervention may arise in 
the context of political campaign activities by any organization leader. {Rev. Rul. 2007- 
41] 


Use this guide sheet only if any organization le; 


3 in any 


poiiticai campaign activity. This guide sheet wiii help you screen _^.poHtica{ campaign 
activity of any organization leader tor possible politick can^ai^^nteT^enlion by the 
organization, decide which organization leader activities m^®^i1her case development 
and which facts to develop, and determine whether a campaign activity 

by any organization leader may be poiiticai campaign i.nt^eniioiT^^e organization, 

Parts A and B present a specific set of facts in wtirefi poii*&al campaig/^ ^vities by any 
organization leader generally are poiiticai campon intervention by the dn|^p:ation and 
generally are not. Part C contains a list of faetfe'feil^nside^id develop for^-'other 
situations. The facts are grouped by whetfier they^^dltfsTioH or tend notto show, 
poiiticai campaign intervention. Part D contains a iegM^^ence, 

A, Political campaion activity bv anv ori^iwzaton leader is not political 

campaign intervention^ 

S', 

The leader maee ma^es a statement in%-&ua^i^ ^Tpader's personal capacity 
supporting tire etectlj^tlff^sandidato fot^^’dblic officd^lhe statement appears in a 
publication was-tnst is not anrofficiai publ%tion of the oiganizatlon; the organization 
dict nGt oav 4a'i^-«iti ^vs r^on^'^bt the costs d{j ne. publication: and the publication 
stated states that thl4i|der‘3|fitie and affilialeb the organization wasare provided 
tor identification purposi^:Oftff.i«]{;f^ifeR^^.2007-4l, Situation 3.) 

af^campai^^^^ i ^iiy>tv organization leader generaliv is poiiticai campaign 


The le j^„.^o&.makei^ oral statement suppafting -1he-ele<3tkm oi to vote for a 
candldatli|l|, public 0ffi^r-and4he--i9ad6r-mad6-th8-statem©nt ot an official meeting of 
the oi'ganiz'Ml|k, {Rev4f^u!. 2007-41 (Situation 6). 


C, Poiilica! Camoaimlfi^ltctivitv bv Organization Leaders - Facts to Consider and Deveipp 

Below Is a list of facts that tend to show whether the political campa.Pn activity by any 
organization leader is (or is not) poiiticai campaign intervention by the organization. 
Consider all the facts and circumstances. No one fact determines whether poiiticai 
pampaign activity by any organization leader is political campaign intervention. The legal 
raferenco in Part D will help you make the determination, if your application contains any 
facts beyond those listed beiovti, or if you have questions on case development and 
applicable law, contact Exempt Organizations Technical. 
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■f- Facts tending to show that politfcai c arnpatq n actMtv by any orqanlzafain leader Is not 
polilica! campaign inietvention ; 


The leader’s statement in support of (or in opposition a t^dkjats for public 
office does not appear in an officia! ^blication o f. or in a pubiicatiQfi paid for by. 
the organization. [Rev, Rul. 2007-41 (Individual A<Sivity by Organization Leaders, 
Situations 3 & 5)] 

The leader does not make the statement in support of of^sitton to) a 
candidate for public office at an official function of th^^^rization. [Rev. Rul- 
2007-41 (Individual Activity by Organization Lead^^Sr^^n 5)] 

„The-pidb{i6ation-in-s.vh-Gh-the-4eade?-'5-statem e#'i < tjSu ^ert-ef-| 

toi The leader does not aav that hs b as a representa^ 

organization. IRev. RuL 2^ 7-4 1 ilnaivid^^ Activ-tv ov Oraanlzalie^eiidei 


Situalon Stl 


The leader personally endorses a candidate in s, 
t he Qfqarvzalion' and the p ublic 


)i!cat!on ttrat is not paid for 


iciai pubjicat'-cn of 

that her Btteiand^affiiiafion with the 

organization is sj:e.provid8d far identlficaltonpurposes GSfly-.-isrd the-orgaoizalfon 
efei-n-i^pay-f'ef-the-pubiioat'On. [Rev. Rut. (indfvidua! Activity by 

Organization Lead§f|,. Situation 3}] 

The leader d«|^g§ not rnake tho statesuent in support of (or in opposition to) a 
candidate toh^^ic office.ilt an official fiaiciKsn of the organization , th e leader d id 
not say that he go oehad gf- or otherwise use I he organization, and 

he-didri^se-ohu^!s^'^^'^S' 'fo »‘ t>o - M nctton, . and t he ‘eader does not say tnat 

or darFzation. [Rev. Rui. 2007-41 (Individual 

^rs. Situation 5)] 



Dolitrflai camoaior! activity bv any organization leader is 


The iead&l^^StatemieVit In support of (or in opposition to) a candidate for public 
oftice appeaW^ar) ofticial publication of the organization. (Rev. Rul. 2007-41 
(Individual AcitMly by Organization Leaders, SiluationE-3-’& 4)] 

The leader makes the statement in support of (or in opposition to) a candidate for 
public office at an oflicial function of the organization. [Rev, Rul. 2007-41 
(Individual Activity by Organization Leaders, Situaliongr^ 6)] 


The organization gard pavs for the publication of the leader’s statement -in support 
of (or in opposition to) a candidate for public office, fder ved from Rev. Rul. 2007- 
41 (Individual Activity by Organization Leaders, Oerfved-from-Situations 3 & 5)] 
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• The leader R^ademakgs the statement in support of {or in opposition to) a 
candidate for pufaitc office at an event that not an official function of the 
organization, and the leader sra^od states that stie wasis speaking on behalf of the 
organization. [ iderivod from Rev. Rul, 2007-41 (Individual Activity by Organization 
Leaders, Oehved from Situation 5)] 

D- Legai Reference 

Rev. RuL 2007-41, 2007-1 C.B. 1421 (Individual Activity by Orj^^alfbn Leaders, 

Situations 3-6) 




181 


DRAin'4/3Hi5,^OI2 


Guide Sheet 6; Business Activi^s 

The question whether an activity constitutes jiKjlifical campaign intervention may arise in 
the coritext of a business activity o1 the organization, such as the selling or renting of 
maiiing iists, the leasing of office space, or the acceptance of paid political advertising. 
[Rev. Ryi. 2007-41] 

Use this guide sheet oniy if the organization indicates that it may^^ge in business 
activities vwth any candidate lor public ollice. This guide shee^fl'he^ you screen the 
organization's business activities for possible political campM ^m ietvention. decide 
which business activities require further case devefopmep^^d^^h facts to develop, 
and determine whether a particular business acCvdy tem aj^ oe po'^^.oampaign 
intervention. 


Parts A and B preserit a specific set of facts in wKch busir^ss acthdties are 

poiirica! campaign intervention and generally are-i^t,_^Pai1 ^contains a lisl#^cts to 
consider and develop for all other situations. The f^i|..§i§%r^ped by whether they tend 
to show, or tend not to show, political campaign Inter^'^l^n. Part 0 contains a legal 
ralerence. 

A- Business activities with cand id ates gtjneTd^jaj-e not politl£^^mDaion intervention if : 

The organization oroy>deese lis or refp s or facilities to the general 

public, it makes IhSmiavaslabie to ai! -^^didates same election on an equal 
basis, and itcf^aes a ^lfJe e s chargl^ to candidates mtfre-same-etection-it&are 
at the organiiaiiiqn s cus^ary and usual rates. fRev Rul. 2007-41 (Business 
Activity, Stluatiof5^|] x,..., IT-' 

B. Busine^^Mi'mfSiiWith candidates oenerstliv are political campaion 
I ir)tefver^tiOh If oithof n^ib.- 

3 orqanizatibi|! ^e vi o e ^es not normnliv sell or rant goods, services or 
I to one of fri^-oahlidatesthe oengral oubiic. but docs so sdectivelv t o a 
lu b'ic j i^ice . and it does no! make t^anv its aoc-ds. se'Vices or 
tacIHties^ aaiiifijJabie Qji|an equal basis toa Hthe otner candidates in the same 
election. {RiSiy.iRiii, 2007 41 (Business Activity, Situation 18)]:-&r 

axi9n-orov(0es-(joodft:'Serv-c6Sor4aGiiitie6-4O'©«&'Of-mer& 

ntvso!<'4a4e&,--ene-*r-nHei^os4hemfivallabloon-dnequ«fba6=eta-’aIJ-OeMvd^Jat6e4Ptn© 

arKl ctr6tomRry -r-ate&, •• -[Rev -Ruk-2007-4 * - •;der-‘V8d- froTO-Sueiness- Activityt-Gituation 

C. Business ActlviNes -- Facts to Co nsider and De v o iop 



li 
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Below is a list of facts that tend to show whether a business actlwty is {or Is not) political 
campaign intervention. Consider ail the facts and circumstances. No one fact 
determines whether a business activity is political campaign intervention. The legal 
reference in Part D wili hcip you make the determination. ,if your appNcation contains any 
facts beyond those listed beiow. or if you have questions on case development and 
applicable law, contact Exempt Organizations Technical. 

^ ■ Facts tending to show tfial a business activity is not politioal can^aiqn Intervention : 

• The business activity is an ongoing activity of the orgar^p8on;''{R^. Rul. 2007-41 
{Business Activity. Situation t?}} 

• The organization makes the good, service or fa©f^avaiiat:^% 1 ho general public. 
[Rev. Rul. 2007-41 (Business Activity. SituahQB;?5)j 

» The organization makes the good, servic^^r facility.av^laWe to allpg^ates in 
the same election on an equal basis. [RevsJp?^. 200'&4j (Business A^ityv 
Situalion6-47-&-18i)] v-'v 

• The organization charges all cSMIdates in the sart®|eiectJon tts usual and 
customary rates for the good, sdiv?e^.Qr facility. (Ftesr^l|yi.2007-41 (Business 
Activity,- Siiuations 17 ^^18)] 

• The organizatioll only pf^)i|d©s tho gooB, service or facilily to a poiiOcal candidate. 
[Rev, Rui. SOO'MI {Busm§ss Activity, Si&ation 18)] 

• The oj,^i|p(!ion ddegtsiot ‘maks fiai^sod. swice or facility available to ait 

(Rov. Rul. 2007-41 (Business Activity. Situation 


• Tliilbtpanizaljon da#s not m^1<e the good, service or facility avaitabie to all 

can(!^M^s4efin the®8me election on an equal basis. [Rev. Rul. 2007-41 
(BiJ . y.-Sl!«^at*on- 18)] 

• The ai'ganizal||toidb 0 s not charge all candidates in the same election its usual and 
customaiy rat^^'ltor the good, sen/ice or facility. (Rev. Rut. 2007-41 (Business 
ActivityrSItuaiion-lfi)] 

D- Legal Reference 

• Rev. Rul. 2007-41, 2007-1 C.B. 1421 (Business Activity, Situations 17-18) 
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Guide Sheet 7; Communications with the General Pubiic on LegIslaUve issues (for 
Section 501 (cK3) Organizations Only) 


The fact that an organization, in carrying out its primary purpose, advocates sodai or civic 
changes or presents opinion on controversial issues with the intention of molding pubiic 
opinion or creating pubiic sentiment to an acceptance of its views does not preclude the 
organization from qualifying under section 50i(c){3). {§_1,501(c){3)-l(d)(2)J However, an 
organization does not qualify under section 501 (c)(3) if a substan^part of its activities is 
attempting to influence iegisiaiion by propaganda or othervwse;^.i'.'501(G){3)-1(c)(3)l 

An organization also does not qualify for oxemption (c)(3) if its primary 

objective may be attained only by iegisiafion for tt&-a ctefda of tyd^^d teq^siationf and it 
advocates for the attainment of such objectives, as c^e^umhed fror^pgaging in 
nonpartisan analysis, study, or researcli and makrt^ the resute thered^^ilable to the 
pubiic. [§,.1.501{c)(3)-1{c){3); Rev, Rul. 64 195J ' 

Use this guide sheet only if the organization indicate^lh^Jtm^ communicate with the 
general pubiic on legislative issues. This guide sheefvW^elp you screen the 
organizations communications with th^ generai pubfic ott||t»siatrve issues for possAtie 
lobbying, decide which communicationstfcjbtre further cas^^yeiopment and which facts 
to doveiop, and determine whether a parkct^.’PammunicatioWi ^'iav be lobbying. 

Pads A and B present a specific set of facta in which od^tfsthications with the genera! 
public on legislative issuasrgsfieraliy are lobls^ng ana g^eraiiy are not. Part C contains 
a list of facts to consider and den/eiop for alt o^er situations. The facts are grouped by 
whether they tend.:terisiiiow. or tend not to show, ..lobbying. Parts D and E contain legal 
and other references . 

Consult issuft^dvocacy v«, Politioai Campaign Intervention for 

9*in evaiufeSiiagiyrhether a communication on legisiolivo issues functions as 
p impaign inte^ntion. 



^ does not advocate the adoplion or rejection of fegislation or 
act one or more legislators to propose, support, or oppose 
ieglsiatlon: an‘J|(fie organization's primary objective can be attained other than by 
the enaclmenf'-or defeat of legislaOon. [§.1.501(G)(3)-1(c)(3)(it). (iv)) or 


2. The organization conducts nonparti.son analysis, study, and research to 
develop solutions for fwobiems affecfir^g a paiticuiar region and publishes the 
lesulls for the benefit of the pubiic - and does not advocate me adoption o1 ary 
l e o isiatior ipgisiqtive qc ti on to implement its findings . [Rev. Rul. 70-79} 
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B. Communications witli t^e oenefai pubiic aonerally are lobbvinQ tf : 

The communication urges members of the geiieraf public to contact legislators to 
support or oppose legisiation. [§.1.501(c)(3}-1(c)(3K!i)} 

C- Communication with the general public - Facts to Consider and Develop 


Below is a list of fads lhat tend to shew whether a communication wHh the general public 
on legislative issues is (or is not) lobbying. Consider a!i the f^tsj^ drajmstances. No 
one fact determines whether a communtc-afian with the gener^^rofSis lobbying. The 
legal and other references in Parts D and E will help you determination. If your 

application contains any facts beyond those iisteci beioWj^^^^ cpjestioos on 

case development and applicable law, contact Exempt O^ani^^^Technicai. 

f • Fa.c! s ten ding to show tha t a co mm unication w |h'’ t he general pubf^^flot lob bying : 

jL_Tho communication does not advocate tii'^ac|pption:Jte,re|ection of le^slation. 
tl1 .501 fr.1(.0MlcH.0Wiiff;- Rev. R ul. 64---95:*ifc .aiffo-791 

,« The communication does not UJge the public to members of a legislative 

body for the purpose of proposir^i-mipporting or opp^s^g l^slation. 

I {l1.501(cK3)-1(c)(3){ii)] ^ 

• The communication makes avail^ls.-to thfe gen^^|SubHc the results of 
I nonpartisan analys«ai siudy, or reseait?t conduct^by the organization. 

I [[11 501 (c)f3)^1 (c)(3)i)Vi,L Rev. Rul. eSlk-1 95^: Rev. Rul. 70-79) 

2. Facts lending to show^.that a-communicatiCMii^fth the general public is lobbying : 

Qaqates the adoption or rejection of legisiation. 


Thi^©orhR^IS?ij!iDn ach^a 
|i1,50l(o)(3) l|l}K3)(»)! 


• fM^t*tpmmunicatioh’)urqes the public to contact members of a legislative body for 
the fejMse of propl&SIng. supporting or opposing legisiation. [11 ,501 (c)(3)- 

nc){3l|| 

• The organillltoS'prjmary objective can be attained only by the enactment (or 
defeat) of logiSKtion, and the organization advocates for the attainment of that 
objective. (11.501 (c)(3)-1(c)(3)(iv), Rev. Rui. 62-71] 

D. Legal Heierences 


• Treas. Reg. § 1.50l{c)(3)-1(c){3){ti) and (iv) 

• Rev, Rul. 62-71. 1962-1 C.B, 85 

• Rev. Rut. 64-195, 1964-2 C, B. 138 
. Rev. Rul. 70-79. 1970-1 C.B. 127 
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E- Other legal reference s 

• Treas, Reg. § 56.4911-2 (public charitfes that have made the § 501(h) election 

only) 

• Treas. Reg. §,53.4945-2 (private foimdahons only) 



2B 
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Guide Sheet 8; Communications with Government Officiais on 
{for Section 50l{cK3) Organizations Only) 

An organization can communicate with government officials on legislative issues without 
engaging in lobbying. For example, an orgarezation is not engs^ed in lobbying activity if, 
at the request of a legislative committee, a representative testifies as an expert wit.ness 
on ponding legislation affecting the organization. [Rev. Rui. 70-449] Simiiarly, an 
organization may seek to assist government officials in tiie study .-^^robleirs by 
conducting nonpartisan analysis, study, and research Into the^^nwtems and publishing 
the results lor the benefit of the general public. Such activil^^y qualify as 
educational. However, an organization may be engaged. if it advocates the 
adoption of legislation to implement the organization's ^ri^gs. 70--79] 

Use this guide sheet only if the organization indicafbs that it may comr^^aie with 
government officials on legislative issues. Tht&^de sheat wiS help you s^Fapii.-the 
organization’s communications with government s^liciaJs orS^islative rssu0^.ifer possible 
lobbying, decide which communications require furtto.c^© cfevslO{»nent ahd whicn facts 
: to develop, and determine whether a particular commutation ^ mav be lobbying. 

Parts A and B present a specific sot offacte^-in which commttticatjons wifh govornmenl 
officials on legislative issues generally ate ftAbjMtig and genet^^are not. Pad C 
contains a list of facts to consider and develop fogatli^hor sititebons. The facts are 
grouped by whether they tend to show, or tend trot tVslffi9?f^ lobbying. Parts D and E 
contain legal and other .relsrsRees. v' 

A, Communication3'tft^_ anverfunent officials e^.'^qraHv are not lobbying If : 

1, At th§ request of:iftteqtsfal|f»ite.-comrrMttee, the organization sends a 
repraiStSrttalWto provid$.expert testimony ort pending legislationr- [Rev. Rul. 70- 

»9)Le£ ' i . 

' organizatidR^ft activities are limited to studying, researching, and 

asse^tbiing mat6riaif:necessary to evaluate legislation, and presenting an 
objec^i^analysis of'tfie legistaUon to those who are Interested in the issue (both 
those WHiijf-fayor thqttegislation and those who oppose it) and to the general public. 
[Rsv. Rui, ^f|951 

B, CommunicationS'^With government officials oenerailv are lobbying if ; 


The organization contacts leglGiatofs to advocate the adoption or rejection of 
legislation, (T tea s rR e t;- § 1.501{c){3)-1(c)(3)(ii)}. 
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Below is a list of facts that tend to show whether a communioatjon with government 
olficiais on legislative issues is {or Is not) iobbYing. Consider ail the facts and 
circumstances. No one fact determines whether a communication with government 
officials is lobbying. The legal and other references in Parts D and E will help you make 
the determination. If your application contains any facts beyond those listed beiow. or if 
you have questions on case development and appiicabie taw. contact Exempt 
Organizations Technical. 


Facts lending to show that a communication v>nth tyivernment.^feials is not Icrtibyino : 

• The communication is in response to a requestforle^^^ assistance from a 
governmental body, such as a Congressional corno^ee^^v. Rul. 70-449] 

• The communication makes available to the fkiblic the'^^lts of 

nonpartisan analysis, study, or research codducted’by the orga^pfcn. 
fgJ,501(cH3)-1{c)(3)(iv), Rev, Rul. 64-tagi.and Rev. Rul. 70-79| 

« Tne comniunica ti on doe s not jdvocats ^'s attepaoR-or reiedion oi any leq.s t atic-n , 
1§ I.SOKGFBi-licliSMivkHPv Ru -•^4 1^5. Re/ A jI 70 791 


2 . Facts tending to show that a c 

• The organization contacts members- of a f^^ahvo bod? for the purpose of 
proposfnq, supporting, or opposing legislation. ^fi^1{C}(3)-1(c)(3){fi)] 

• The organization s primary objective caw be attained only by the enactment (or 
defeat) of ieQisff^cn. andiUte organization advocates for the attainment of that 
objective [11 501(«)(3)-1(e.}(3)hv). Rev Rul 62-71] 

D. Looal J^tterenaaii 

. '"ItiiBas. Reg. § 1 ,S(^i(c)(3)-fie){S){ii) and (iv> 

• Reiflfiul, 62-71, ISUS-I O.B?85 

■ RevSi#, 64-195, l49»-2C.e.138 

• Rev, Fii5l|S(J.79, 1ST0-1 OB. 127 

• Rev, Rul, f9.449, 1S70-2 C.B, 1 1 1 

'i,:j .Vi.;'.- ■' 

Other legal referejh ces 


• Treas. Reg. § 56.4911-2 (public charities that have made the § 50 t(h) election 
only) 

• Treas, Reg, 153.4945-2 (private foundations only) 
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STATEMENT OF HON. ORRIN G. HATCH, RANKING MEMBER 
U.S. SENATE COMMITTEE ON FINANCE HEARING OF MAY 21, 2013 
A REVIEW OF CRITERIA USED BY THE IRS TO IDENTIFY 501(c)(4) 
APPLICATIONS FOR GREATER SCRUTINY 


WASHINGTON - U.S. Senator Orrin Hatch (R-Utah), Ranking Member of the Senate Finance 
Committee, delivered the following opening statement at a committee hearing examining 
thelnternal Revenue Service's (IRS) targeting of conservative groups: 

Thank you, Mr, Chairman, for convening this important hearing. You and I do not olwoys 
ogree on all of the issues, but on this point we agree - despite some claims to the contrary, the 
IRS targeting of citizens for their political views is, in fact, a scandal. 

It undermines Americans' trust that their government will enforce the law without 
regard for political beliefs ar party affiliation. 

Make no mistake, this hearing, and the investigation that will follow, are absolutely 

critical. 

Over the weekend, a senior White House official said Republicans are on a "partisan 
fishing expedition," and that we are conducting "trumped up hearings." 

I hope they ore not referring to what this Committee is doing, or to this hearing that we 
are having today. 

This would be very disconcerting, particularly after last week when the President said he 
was committed to working with Congress to find the truth. 

These hearings are not same sideshow designed to distract from the President's agenda. 

I hope that the President and his administration aren't attempting to distract us from 
getting to the bottom of this. 

This committee is going to pursue this matter, wherever It leads. 

The Internal Revenue Service is one of the most powerful agencies in our government. It 
has a broader reach than almost any other government entity. Indeed, many law-abiding 
Americans are already afraid of the IRS. 

That being the case, the American people have a right to expect that the IRS will exercise 
its authority in a neutral, non-biosed way. We need to work together to make sure that is 
precisely what it does. 

Any hint of political bios or partisanship at the IRS needs to be taken seriously. 



189 


Sadly, as we'll discuss during today's hearing, there appears to have been more than a 
hint of political bias in the IRS's processing of applications of groups applying for tax-exempt 
status. 


We have a report from the Treasury Inspector General for Tax Administration (TIGTAj 
indicating that the use of inappropriate political criteria was all too common in the evaluation of 
these applications. 

So far, here's what we know. 

We know that, between 2010 and 2012, conservative groups applying for tax exempt 
status were targeted by the IRS and subjected to increased levels of scrutiny. 

We know that these groups were targeted because they had the words "tea party" or 
"patriots" in their name or because they said in their applications that they wanted to do things 
like "make America a better place to live." 

We know that these conservative groups were asked invasive and inappropriate 
questions about their donors, their positions on various issues, and the political affiliations of 
their officers and directors. 

We know that some of these groups' applications were delayed for more than three 
years, even as applications for groups friendly to the President and liberal causes were promptly 
approved. 

We know that, despite some early claims to the contrary, knowledge of this operation 
extended beyond the processing center in Cincinnati and that IRS officials in Washington, D.C. 
were aware of the program at an early stage. 

We have also seen evidence that employees in other IRS offices besides Cincinnati 
scrutinized conservative organizations to an unreasonable degree. In spite of what the IRS has 
said publicly, it has become clear that this problem was not limited to a few employees in 
Cincinnati. 

And, we know that, by June 2012 at the latest, the number two official atthe 
Department of Treasury, Deputy Secretary Neal Wolin, was aware that there was on ongoing 
TIGTA inquiry into these issues. 

Here's what we don't know. 

We don't know why the targeting began. 

We are concerned about the extent to which senior officials at the IRS and Department 
of Treasury became aware of these practices, when they found out, and what they did or did not 
do to put a stop to them. 

And, perhaps most important, we want to know why the IRS purposefully misled 
Congress when they led us to believe that no groups were being targeted when we repeatedly 
raised this issue with the agency last year. 
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This, to me, is one of the most disturbing elements of this story. 

On multiple occosions in 2012, 1 spearheaded letters from Republican Senators to then- 
IRS Commissioner Shulmon osking questions about the IRS's processing of applications for tox 
exempt stotus ond the reports thot the process had become politicized. 

I received two seporote responses from Acting Commissioner Steven Miller, who was, at 
that time, serving as the Deputy Commissioner for Services and Enforcement. 

Neither of these responses even hinted at the possibility that the targeting was going on, 
even though these officials in Washington were certainly aware that a number of conservative 
groups had, in fact, been targeted. 

Indeed, despite multiple efforts during the 2012 election campaign to find out the facts 
about this torgeting progrom, the IRS did not decide to come clean until the release of the TIGTA 
report wos imminent and their hand was forced. 

And, even then, one of the top IRS officials, in consultation with the Department of 
Treasury, chose to disclose that it had targeted innocent organizations by responding to a 
planted question at a press conference. 

The Americon people deserve to know the truth about what went on here. And, they 
deserve to know why the truth was kept from them for so long. 

Were the top IRS officials willfully blind to what was going on? 

Or, were they simply holding out until after the election? 

While the targeting of conservative groups in the review process has received most of 
the attention thus far, it's not the only problem that needs to be addressed. 

I am, of course, referring to the fact that, in 2012, one of the IRS offices that were 
targeting conservative groups' applications also improperly disclosed confidential Information 
about some of the same groups to a left-leaning media organization called ProPublica. 

This revelation comes on the heels of other allegations that the IRS disclosed to activist 
groups and media outlets, confidential information - including donor information - submitted 
by conservative nonprofits. 

We need to look closely at these allegations as well. 

So, os you con see, Mr. Chairman, there are a lot of problems at the IRS. I'm glad that, 
thus far, members of both parties have recognized the need to address these Issues. 

Mr. Chairman, Tm pleased to be working with you on this investigation and I hope that 
we’ll continue to work together on a bipartisan basis to get to the bottom of this. 



/ want to assure our colleagues and the American people that we're going to find out 
exactly what happened here and we're going to do everything we can to make sure it doesn't 
happen again. 

The only way to fully address these issues and to restore the credibility of the IRS is to 
have a full accounting of the facts. 

And, one way or another, we're going to learn the facts about what went on here, i 
hope that we can do so with the full and complete cooperation of the Obama administration. 


Today's hearing is Just the first step in this process. Thank you, Mr. Chairman. 
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lanitcd States Senate 

WASHINGTON, DC 20510 


March 14,2012 


Hon. Douglas H. Shulman 
Commissioner 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20230 

Dear Commissioner Shulman: 

We have received reports and reviewed information from nonprofit civic organizations in 
Kentucky, Ohio, Tennessee, and Texas concerning recent IRS inquiries perceived to be 
excessive. It is critical that the public have confidence that federal tax compliance efforts are 
pursued in a fair, even-handed, and transparent manner — ^without regard to politics of any kind. 
To that end, we write today to seek your assurance that this recent string of inquiries has a sound 
basis in law and is consistent with the IRS’s treatment of tax-exempt organizations across the 
spectrum. 

As you know, the designation as a tax-exempt organization under section 501(c)(4)(A) is 
reserved for “[c]ivic leagues or organizations not organized for profit but operated exclusively 
for the promotion of social welfare, ... the net earnings of which are devoted exclusively to 
charitable, educational, or recreational purposes.” An organization “may carry on lawful 
political activities and remain exempt under section 501(c)(4) as long as it is primarily engaged 
in activities that promote social welfare.”' The 501(c)(4) designation has been conferred on 
many organizations in America that espouse political or public policy viewpoints — including 
Priorities USA, the sister organization of “[t]he super PAC supporting President Obama,”^ and 
American Crossroads, the sister organization of a super PAC supporting Republicans. 

Civic and social welfare organizations have long performed valuable roles and offered numerous 
benefits to our society, and tax exemptions for such organizations can be traced all the way back 
to the Tariff Act of 1913. It is imperative that organizations applying for tax-exempt status are 
able to rely on a consistent and foreseeable review structure from the IRS. Any significant 
changes to the IRS review process should be implemented only after appropriate notice and 
opportunity for comment from the public and tiffected parties. 

A number of our constituents have raised concerns that the recent IRS inquiries sent to civic 
organizations exceed the scope of the typical disclosures required under IRS Form 1024 and 


' Federal Election Commission v. Beaumont, 539 U.S. 146, 1 50 n. 1 (2003) (quoting Rev. Rut. 8 1 -95, 
1981-1 Cum. Bull. 332, 1981 WL 166125). 

^ Jeremy Peters, “‘Super PACs,’ Not Campaigns, Do Bulk of Ad Spending,” N.Y. Times (Mar. 2,2012). 
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accompanying Schedule B — the foims that all S01(cX4) organizations must submit. 
Understandably, this has prompted some concerns about selective enforcement and the duty to 
treat similarly situated taxpayers similarly. To address these concerns, we respectfully request 
that you provide answers to the following questions: 

1 . What is the IRS’s process for ^tproval and renewal of a tax-exempt designation under 
section 501(c)(4)? 

2. Are all S01(cX4) applicants required to provide responses and information beyond the 
questions specified in Form 1 024 and Schedule B? If not, when and on what basis does 
the IRS require an applicant to make disclosures not described in Form 1024 and 
Sdiedule B? 

3. Which IRS officials develop and approve the list of questions and requests for 
information (beyond the questions specified in Form 1024 and Schedule B) which are 
sent to S01(c)(4) organizations? What are the objective standards by which the responses 
to such requests for information are evaluated? 

4. How do additiotud requests for information sent by the IRS to S01(c)(4) applicant 
organizations (beyond the information required by IRS Form 1024 and Schedule B) relate 
to a specific standard of review previously established by the IRS? Has the IRS 
published such standards? Does the decision to approve or deny applications for tax- 
exempt status adhere to these standards, particularly if these standards have not been 
published and ate not readily known? 

5. Is every 501(c)(4) applicant requited to provide the IRS with copies of all social media 
posts, speeches and panel presentations, names and qualifications of speakers and 
participants, and any written materials distributed for all public events conducted or 
planned to be conducted by the organization? If not, which 501(c)(4) applicants must 
meet this disclosure requirement and on the basis of what objective criteria are they 
selected? 

6. Form 1 040 does not require specific donor information, as the instructions for the form 
indicate that the statement of revenue need not include “amounts received fiom the 
general public. . .for the exercise or performance of the organization’s exempt function.’’ 
In addition, the annual schedule of contributors required by the IRS for 501(cX4) 
organizations is limited to donors giving the organization $5,000 or more for the year, 
and the names and addresses of contributors are not required to be made available for 
public inspection (according to IRS Form 990, schedule B). However, some of the IRS 
letters recently sent to 501(c)(4) applicant organizations specifically ask for the names of 
all donors and the amounts of each of the donations, and furthermore state that this 
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information will in fact be made available for public inspection. These specific requests 
for donor information appear to contradict the published IRS policy. Given this 
discrepancy, please provide any correspondence (including emails, written notes, and 
electronic documents) generated with respect to the decision to send letters in 2012 
requesting all donor information from 501(c)(4) applicant organizations, including 
correspondence between IRS employees, or between or among the IRS, the Department 
of Treasury, and the White House. 

7. Many applicant organizations have stated that the IRS gave them less than 3 weeks to 
produce a significant volume of paperwork, including copies of virtually all internal and 
public communications. What is the typical deadline for responses to an IRS inquiry for 
additional information imder section 501(c)(4)? 

8. Form 1024 and related disclosures by 501(c)(4) organizations are generally “open for 
public inspection.”^ In the interest of addressing any concerns about imeven IRS 
enforcement of section 501 (c)(4) eligibility requirements, can you please provide us with 
copies of all IRS inquiries sent to and responses received from Priorities USA? Those 
documents would provide a useful basis for comparison to other inquiries the IRS has 
addressed to section 501(c)(4) applicants. 

Given the potentially serious implications of selective or discriminatory enforcement, we request 
that you hold further IRS-initiated demands for information from 501(c)(4) applicants beyond 
the extensive information already required of all applicants (in Form 1024 and Schedule B), until 
the agency provides a response demonstrating these recent IRS requests are consistent with 
precedent and supported by law. 

Thank you for your prompt attention to this matter. 

Sincerely, 






See Form 1024, Application for Recognition of Exemption 0MB No. 1545-0057 Under Section 501(a). 
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DEPARTMENT OF THE TREASURY 

INTERNAL REVENUE SERVICE 
WASHINGTON, D.C. 20224 


April 26. 2012 


The Honorable Orrin G. Hatch 
Ranking Member 
Committee on Finance 
United States Senate 
Washington, DC 20510 

Dear Senator Hatch: 

I am responding to your letter to Commissioner Shulman dated March 14, 2012, 
requesting information about the procedures to obtain tax exemption under section 
501 (c)(4) of the Internal Revenue Code. We appreciate your interest and support of the 
IRS efforts In the administration of the tax law as it applies to tax-exempt organizations. 

Question 1. What la the IRS’s process for approval and renewal of a tax-exempt 
designation under section S01(c)(4)7 

The law allows section 501 (c)(4) organizations to self-declare and hold themselves out 
as tax-exempt. Organizations also can apply for IRS recognition as tax-exempt. An 
organization determined by the IRS to be tex-exempt can rely on that determination if 
their exempt status is ever questioned, so long as the organization has not deviated 
from the organizational stnjcture and operational activities set forth in its application. 

Once an organization that has applied to the IRS receives recognition of section 
501(c)(4) status. It Is not required to renew that recognition. If an organization's tax- 
exemption is later revoked, either through the examination process or automatically for 
failure to file the annual information return or notice for three consecutive years\ it may 
reapply and the process is the same as the initial application process, as described in 
Revenue Procedure 2012-9, 2012-2 1.R.B 261 and below. As set forth in Revenue 
Procedure 2012-6, the organization has the burden of proving that it meets the 
particular requirements of the Code section under which it claims exemption through 
information in its application and supporting materials. Enclosure A is a copy of the 
Revenue Procedure. 

All applications for tax-exempt status, including applications for status under section 
501(c)(4), are filed with a centralized IRS Submission Processing Center, which enters 
the applications into the EP/EO Determination System and processes the attached user 
fees. The application Is then sent to the Exempt Organizations (“EO”) Determinations 
office in Cincinnati, Ohio for initial technical screening. 


IRC§6033(j)(1). 
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This technical screening is conducted by EO Determinations’ most experienced revenue 
agents who review the applications and, based on that review, separate the applications 
into the following four categories; 

• Applications that can be approved immediately based on the completeness of the 
application and the Information submitted; 

• Applications that need only minor additional required information in the file in 
order to approve the application; 

• Applications that do not contain the information needed to be considered 
substantially complete; and 

• AppilcaOons that require further development by an agent in order to determine 
whether the application meets the requirements for tax-exempt status. 

Organizations whose applications foil into the fourth category are sent letters informing 
them that more development of their application is needed, and that they will be 
contacted once their application has been assigned to a revenue agent. The 
applications are sent to unassIgned inventory, where they are held until a revenue agent 
with the appropriate level of experience for the issues involved in the matter is available 
to further develop the case.^ 

Once the case is assigned, the revenue agent notifies the organization and reviews the 
application. Based upon established precedent and the facts and circumstances set 
forth in the application, the revenue agent requests additional information and 
documentation to complete the file pertaining to the exempt status application materials^ 
(the so-called "administrative record”) and makes a determination. Where an 
application for exemption presents issues that require further development to complete 
the administrative record, the revenue agent engages in a back and forth dialogue with 
the organization in order to obtain the needed information. This back and forth dialogue 
helps applicants better understand the requirements for exemption and what is needed 
to meet them, and it helps the IRS obtain all the information relevant to the 
determination. 

Tools are available to promote consistent handling of full development cases. For 
example, in situations where there are a number of cases involving similar issues (such 
as credit counseling organizations, down payment assistance organizations, 
organizations that were automatically revoked and are seeking retroactive 
reinstatement, and most recently, advocacy organizations), the IRS will assign cases to 
designated employees to promote consistency. Additionally, in these cases, EO 
Technical (an office of specialists in Exempt Organizations) works with the IRS Office of 

' Enclosure B describes the criteria used to determine the appropriate level of experience. 

’ This Includes Hie application for recognition of tax »cempt status, any papers submitted in 

support of the application, and any letter or other document Issued by the IRS with respect to the 

application. See IRC § 6104(a], (d)(S); Tax Court Rule 210(b)(12). 
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Chief Counsel to develop educational materials to assist the revenue agents in Issue 
spotting and crafting questions to develop cases consistently. 

It Is important to develop a complete administrative record for the application. The 
administrative record must be complete so that it supports either exemption or denial. If 
the application is approved, not only is the administrative record made publicly available 
(with certain limited exceptions outlined below), but organizations that act as described 
in the administrative record have reliance on the IRS determination. If the application is 
denied, the organization may seek review from the Office of Appeals. The Appeals 
Office, which Is independent of Exempt Organizations, reviews the complete 
administrative record and makes its own independent determination of whether the 
organization meets the requirements for tax-exempt status. It is to the organization's 
benefit to have all of their materials in the file in the event that EO Determinations 
denies exemption and the organization seeks Appeals review. If, based on the 
information in the administrative record, the Appeals Office decides the organization 
meets the requirements for tax-exempt status, the application will be approved. If the 
Appeals Office agrees that the application should be denied, the 501(c)(4) applicant 
may pay the tax owed as a taxable entity and seek a refund in federal court. 

In those cases where the application raises issues for which there Is no established 
published precedent or for which non-uniformity may exist, EO Determinations refers 
the application to EO Technical. In EO Technical, the applications are reviewed by tax 
law specialists, whose job is to interpret and provide guidance on the law and who work 
closely with IRS Chief Counsel attorneys on the issues. 

Similar to the process in EO Determinations, EO Technical tax law specialists develop 
cases based on the facts and circumstances of the Issues in the specific application. EO 
Technical staff engages in a back and forth dialogue with the organization in order to 
obtain the information needed to complete the administrative record. If, upon review of 
all of the infonnation submitted, it appears that an organization does not meet the 
requirements for tax-exempt status, a proposed denial explaining the reasons the 
organization does not meet the requirements is issued. The organization is then 
entitled to a 'conference of right* where It may provide additional information. Following 
the conference of right, a final determination is issued, if the application is approved, 
the administrative record is made publicly available, and if the organization acts as 
described in the application filed, it has reliance on the IRS determination. If the 
application is denied, the applicant may seek relief by paying the tax owed as a taxable 
entity and seek a refund in federal court. 

Question 2. Are all 501(c)(4) applicants required to provide responses and 
Information beyond the questions specifisd In Form 1024 and Schedule B? If not, 
when and on what basis doss the IRS require an applicant to make disclosures 
not described in Form 1024 and Schedule B? 

In order for the IRS to make a proper determination of an organization’s exempt status, 
the Form 1024 instructs the applicant to report, among other things, all of Its activities - 
past, present, and planned. The Form and instructions tell the organization that it must 
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provide a detailed description of each Individual activity, Including the purpose of the 
activity and how it furthers the organization’s exempt purpose, when the activity is 
initiated, and where and by whom the activity will be conducted. If the Fonn 1024 
questions are answered with sufficient detail to make a favorable determination, the 
applicant will not be asked additional questions. If, however, issues remain, then the 
IRS contacts the organization and solicits the information needed to establish or deny 
tax exemption. 

The range of organizations eligible for tax-exempt status under section 501 (c)(4), the 
requirements they must meet, and the diversity of the facts and circumstances 
presented by the applications, require individualized consideration, and each 
development letter will vary depending on the facta and circumstances of the 
application. 

Question 3, Which IRS officials develop and approve the list of questions and 
requests for Information (beyond the questions specified in Form 1024 and 
Schedule B) which are sent to 501(c)(4) organizations? What are the objective 
standards by which the responses to such requests for Information are 
evaluated? 

As noted in question 2, the IRS contacts the organization and solicits additional 
Information when there is not sufficient information upon which to make a determination 
of tax exempt status. When an application needs further development, the case is 
assigned to a revenue agent with the appropriate level of experience for the Issues 
involved in the application. 

The general procedures for requesting additional information to develop an application 
are included In section 7.20.2 of the Internal Revenue Manual. Although there is a 
template letter that describes the general Information on the case development process, 
the letter does not, and could not, specify the information to be requested from any 
particular organization because of the broad range of possible facts possible. Enclosure 
C is a copy of the template letter. 

The amount and nature of development necessary to process an application to ensure 
that the legal requirements of tax-exemption are satisfied depends on several factors, 
which Include the comprehensiveness of the information provided in the application and 
the issues raised by the application. Consequently, revenue agents prepare 
individualized questions and requests for documents relevant to the application, which 
are attached to the above described general template letter. With certain types of 
applications where the Issues are similar or more complex, EO Technical, in 
coordination with Chief Counsel, develops educational materials to assist the revenue 
agents in issue spotting and crafting questions to develop those cases consistently. 
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The revenue agent uses sound reasoning based on tax law training and his or her 
experience to review the application and identify the additional information needed to 
make a proper determination of the organization's exempt status. The revenue agent 
prepares Individualized questions and requests for documents based on the facts and 
circumstances set forth In the particular application. 

Once responses are received, the entire application file is evaluated based upon the 
requirements in the Code and regulations.^ 

Question 4. How do additional raqueata for Information sent by the IRS to 
SOI (c)(4) applicant organizations (beyond the information required by IRS Form 
1024 and Schedule B) relate to a specific standard of review previously 
estebllshed by the IRS? Has the IRS published such standards? Does the 
decision to approve or deny applications for tax-exempt status adhere to these 
standards, particularly If these standards have not been published and are not 
readily known? 

As noted In question 2, the IRS contacts the organization and solicits additional 
information if there is insufficient information to make a determination or if issues are 
raised by the application. Ail information gathered during the application process Is 
evaluated based upon the requirements of the Code and regulations.* 

The general procedures for reviewing applications for tax-exempt status, which include 
requesting further development information, are included in Internal Revenue Manual 
(IRM) section 7.20.2, which is made available to the public on the IRS website.* 
Enclosure 0 is a copy of IRM 7.20.2. 

Question 5. Is every 501(c)(4) applicant required to provide the IRS with copies of 
all social media posts, speeches and panel presentations, names and 
qualifications of speakers and participants, and any written materials distributed 
for all public events conducted or planned to be conducted by the organization? 

If not, which 501(c)(4) applicants must meet this disclosure requirement and on 
the basis of what objective criteria are they selected? 

The nature of any development letter will vary depending on the facts and 
circumstances of a given application. Therefore, organizations receive different 
questions. As indicated earlier, in situations where there are a number of cases 
involving similar issues (such as, for example, raedit counseling organizations, down 
payment assistance organizations, and advocacy organizations), educational materials 
may be developed to assist the revenue agents in issue spotting and crafting questions 
to develop cases consistently. 

As to the specific matters you raised in your letter. Question 16 of Part II of Form 1 024 


‘ IRC § 601(c)(4): Tress. R^. § 601(c)(4]-1. 

’ IRC § 601 (c)(4); Tress. Reg. § 601 (c)(4)-1 . 

‘ IRM 7.20.2 Is available at httD://www.lrs.aov/irm/DBrt7/lmi 07-Q20-002.hlml . 
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asks organizations whether they publish pamphlets, brochures, newsletters, journals, or 
similar printed material. This includes material that may be used to publicize the 
organization’s activities, or as an informational item to members or potential members, 
if so, the Form Instructs organizations to attach a recent copy of each. If the 
organization's application indicates that it does publish such materials but It did not 
provide this material with the application, the material will be requested in further 
development. 

The IRS recognizes that many organizations communicate through the internet and 
social media as well as through paper. Where relevant to the Issues raised In an 
application, the IRS will ask for those materials as well. To ensure a complete 
administrative record for reliance and review purposes, copies of relevant internet 
materials must be included. The extent of any required submission depends upon the 
fects and circumstances of a given case and the professional judgment of the revenue 
agent involved. 

As noted above, with regard to other activities such as public events, in order for the 
IRS to make a proper determination of an organization’s exempt status, the Form 1024 
requires organizations to provide a detailed narrative description of all of the activities of 
the organization - past, present, and planned, listing each activity separately. Each 
description should Include, at a minimum, a detailed description of the activity including 
its purpose and how each activity furthers the organization’s exempt purpose, when the 
activity was or will be initiated, and where and by whom the activity will be conducted. If 
the organization does not provide this information or if it does not provide sufficient 
detail, more Information may be requested as part of the development process In order 
to complete its application record. As previously discussed, EO staff engages in a back 
and forth dialogue with the organization in order to obtain the infonnation needed to 
complete the administrative record and make a determination. If an organization 
believes that the legal requirements can be satisfied without the requested 
documentation or the organization needs additional time to respond, the organization 
can discuss an alternative approach or timing with their agent. The IRS will consider 
whether compliance with the legal requirements can be satisfied in the alternative 
manner proposed and whether an extension of time Is warranted. 

As explained above, a complete application record Is important for both the IRS and the 
organization. The administrative record must be complete so that it supports either 
exemption or denial. 
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Question 6. Form 1040 dose not require specific donor Information, as the 
Instructions for the form Indicate that the statement of revenue need not include 
“amounts recsivsd from ths gsnsral publlc...for the exercise or performance of 
the organization's sxsmpt function.” In addition, ths annual schedule of 
contributors required by die IRS for 501(c)(4) organizations is limited to donors 
giving the organization $5,000 or more for the year, and the names and addresses 
of contributors are not required to be made available for public Inspection 
(according to IRS Form 990, schedule B). However, some of the IRS letters 
recently sent to 501 (c)(4) applicant organizations specifically ask for the names of 
all donors and ths amounts of each of ths donations, snd furthsrmore state that 
this Information will In fact bo mads available for public Inspection. These 
specific requests for donor Information appear to contradict the published IRS 
policy. Given this discrepancy, please provide sny correspondence (Including 
emails, written notes, and electronic documents) generated with respect to the 
decision to send letters In 2012 requesting all donor Information from 501(c)(4) 
applicant organizations. Including correspondsnee betwssn IRS employees, or 
bstwosn or among the IRS, the Department of Treasury, snd the White House. 

In answering this question, we assumed that the language referred to in the question 
relates to the Form 1024 rather than the Form 1040. The quoted language refers to the 
fact that amounts received for the performance of an exempt function should be 
reported on line 3 rather than line 2 of the Form 1024. 

As explained above, when a Form 1024 applicaiion needs further development, the IRS 
contacts the organization and solicits additional information in order to have a complete 
administrative record on which the IRS can make a detemination as to whether the 
requirements of the Code and regulations are met. There are instances where donor 
information may be needed for the IRS to make a proper determination of an 
organization's exempt status, such as when the application presents possible issues of 
inurement or private benefit. Nevertheless, the IRS takes privacy very seriously, and 
makes an effort to work with the organization to obtain the needed Information so that 
the confidentiality of any potentially sensitive or privileged information is taken Into 
account. We have advised applicant organizations that if they believe that the 
requested Information required to demonstrate eligibility for section 501 (c)(4) status can 
be provided through akemative information, they should contact the revenue agent 
assigned to their application. As discussed above, we will consider whether compliance 
with the legal requirements can be satisfied in the alternative manner proposed. We 
have also granted applicants additional time to respond. 

IRS policy or practice does not govern whether or not donor Information is made public. 
This matter Is governed by statute. Public disclosure regarding tax exempt organization 
filings is principally governed by sections 6104 and 6110 of the Internal Revenue Code. 
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Section 6104 of the Code requires the IRS to make certain materials related to tax- 
exempt organizations available for public Inspection, including an organization's 
application for recognition of tax exemption and Form 990 annual Information returns. ^ 

If the IRS approves an organization’s application for tax-exempt status, section 6104(a) 
requires that the application and supporting materials be made available for public 
inspection. The only exception to that requirement Is found in section 6104(a)(1)(D), 
which exempts from disclosure Infomnation that the IRS determines is related to any 
Irade secret, patent, process, style of work, or apparatus of the organization' that would 
adversely affect the organization, or information that could adversely affect national 
defense. 

The long-standing statutory requirements regarding the disclosure of exemption 
applications, including Form 1024, are separate from those requiring public availability 
of Form 990 annual Information returns, which are contained in section 6104(b). Under 
section 6104(b), Form 990 annual Information returns also are subject to disclosure for 
public inspection, with the sole exception of donor information contained in Schedule B 
of the Form 990.” The withholding of donor infomfiatton from public disclosure applies 
only to Form 990; this exception does not extend to information obtained from Form 
1024 and supporting materials. 

In light of the statutory requirement to make approved applications public, page 2 of the 
Form 1024 instructions notifies organizations that Information they provide will be 
available for public inspection. This notice is reiterated in any development letters sent 
to the organizations. Although the statute requires the administrative record to be made 
available for public Inspection, the IRS does not affirmatively publish this information. It 
is available only upon request. 

Additionaliy, under section 61 1 0 of the Code, if the IRS ultimately denies the application 
for recognition of tax-exempt status, the denial letter and background infonnation are 
subject to public Inspection, with certain identifying and other Information redacted, to 
assist the public understand the IRS reasoning while also protecting the identity of the 
organization and any person identified in the tile (including individual donors). 


’ Ttie disclosure rules fiave been in place since 1968, and the legislative htstory provided the 
following rationale tor public disclosure of exemption applications; ‘[the] committee believes that 
making these applications available to the public vrill provide substantial additional aid to the 
Internal Revenue Service In determining whether organizations are actually opeiagng In the 
manner In which they have stated in their applications for exemption.' H.R. Rep. No. 85-262, at 
41-42 (1867). In 1987, Congress added what Is now section 6104(d) to the Code, that requires 
organizations to make their returns avallabla to the public, and In 1996 extended this nrle to 
application materials. 

' The withholding exception does not apply to donor infonnallon for organizations that file Fomi 
860-PF or to those section 627 organizaUons that are required to file Fomi 990 or 990-EZ. 
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In response to your specific question, having inquired, I am informed that there have 
been no communications between IRS employees and the Department of Treasury or 
the White House with respect to requests for donor information from any 501 (c)(4) 
applicant organizations. Requests for information, Including donor Information, of 
specific organizations that are currently in the application process are subject to the 
requirements of section 6103 of the Code. Section 6103(Q sets forth the means by 
which congressional committees may obtain access to return and return Information 
(that is not othenvlse made publicly available under sections 6104 and 6110). We are 
available to discuss these ruies in more detail with your staff. 

Question 7. Many applicant organizations have stated that the IRS gave them 
less than 3 weeks to produce a significant volums of paperwork, including copies 
of virtually all Internal and public communications. What is the typical deadline 
for responses to an IRS inquiry for additional Information under section 
501(c)(4)7 

Section 7.20.2.7.1 of the Internal Revenue Manual provides that a revenue agent 
seeking additlonai information from an organization applying for tax-exempt status, will 
give that organization 21 days to provide a response. Accordingly, this 21 day response 
time is given to all organizations \^ 08 e application requires further development. 
Enclosure D contains the IRM provision. 

Organizations can request more time to respond and if an organization falls to respond 
by the specified date the agent will contact the organization to inquire about the status 
of the Information request and whether additional time is needed. These procedures 
are specified in section 7.20.2.7.1 of the IRM. 

Organizations that may be engaged In advocacy activities, and have recently received 
development letters as part of the exemption application process have been advised 
that they have additional time to respond. We sent a follow-up letter advising the 
organizations that they have an additional 60 days to respond; and that If they believe 
that the requested information required to demonstrate eligibility for tax-exempt status 
can be provided through alternative information, they should contact the revenue agent 
assigned to their application. If foey need more than the additional 60 days to respond, 
they should contact their revenue agent to request a further extension. 

Question 8. Form 1024 and related dlaclosuree by 601(c)(4) organizations are 
generally "open for public Inepection.” In foe interest of addressing any 
concerns about uneven IRS enforcement of section 601(c)(4) eligibility 
requirements, can you please provide us with copies of all IRS Inquires sent to 
and responses received from Priorities USA? Those documents would provide a 
useful basis for comparison to other Inquiries the IRS has addressed to section 
601 (c)(4) applicants. 
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Section 6104(a) of the Code permits public disclosure of an application for recognition 
of tax exempt status of organizations that have been recognized as exempt. Our 
records do not indicate that any organization with the name Priorities USA has been 
recognized as tax-exempt. 

I hope this information is helpful. I am also writing to your colleagues. If you have 
questions, please contact me or have your staff contact Cathy Barre at (202) 622-3720. 

Sincerely, 

Steven T. Miller 
Deputy Commissioner 
for Services and Enforcement 

Enclosures 
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flnited States Senate 

WASHINGTON, DC 20610 

June 18, 2012 


Hon. Douglas H. Shulman 
Commissioner 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20230 

Dear Commissioner Shulman: 

On March 14, 2012, we wrote to you with a number of questions regarding the 
procedures the Internal Revenue Service (“IRS”) uses when evaluating organizations that apply 
for tax-exempt status. We appreciate the thoroughness of your response to our inquiries. 
However, we remain concerned that the IRS is requesting the names of donors and contributors 
to organizations that apply for tax exempt status. In doing so, the IRS appears to be 
circumventing the statutory privacy protections that Congress has long provided donors. 

Prior Congresses have passed legislation with bipartisan support to ensure the privacy of 
donors who give to charitable organizations. While the annual tax returns of certain charitable 
organizations have long been required to be made available for public review, the 91’* Congress 
denied the Secretary of the Treasury the authority to disclose the names and addresses of 
financial contributors from these returns.' In addition, the lOO"* Congress created a specific 
statutory exception for disclosure of names and addresses of financial contributors, when they 
expanded public inspection of certain annual returns, reports, and applications for exemption of 
certain tax exempt organizations.^ In using nearly identical legislative language to create these 
exceptions from disclosure, both Congresses made strong legislative pronouncements that their 
goal was to protect the privacy of donor information. In addition, the same commitment to 
privacy is evident in the requirement that taxpayers be given the opportunity to obtain redaction 
of identifying information before related IRS private letter rulings, technical advice memoranda, 
and Chief Counsel Advice memoranda are made public.’ Through these various expressions, 
Congress has made privacy the rule, and not the exception. 

It is important to note the value that is placed on protecting the privacy of individuals and 
organizations that choose to donate funds to charitable organizations. The privacy interests of 
donors is widely recognized and valued. Various public policy initiatives have rightly 
encouraged donations to social welfare organizations, and these efforts are threatened when 
private information about donors is not adequately protected. A list of donors who have given 


‘ See H.R. 13270, The Tax Reform Act of 1969, which became Public Law Number 91-172 
’ See H.R. 3545, Omnibus Budget Reconciliation Act of 1 987, which became Public Law Number 1 00-203 

’26 use §61 10 



207 


money to specific charitable organizations is somefiiing that carries great value to certain 
interested parties, as trading of personal information about private citizens has become common 
practice. Unfortunately, the public release of private donor infonnation exposes citizens to 
possible harassment and intimidation by those who oppose the goals of the charitable 
organization. 

As we mentioned in our March 14 letter, it is our understanding that the IRS asked 
several organizations who applied for tax-exempt status to provide the names of individuals who 
had made donations (regardless of dollar amount) to those organizations, as well as the names of 
individuals who are expected to make donatiot)s in the firture. The Form 1024 exemption 
application asks r^licants for sources of financing but does not ask for names and addresses. It 
is our understan^g that specific donor infonnation — names and addresses — are not provided 
on Form 1024. 

Yet, by requesting through correspondence, after the filing of a Form 1024, that 
or^mizations qtplying for tax exempt status provide names of donors, the IRS sets in motion an 
outcome wherein donor information that would be protected and redacted by one provision of the 
Internal Revenue Code (“Code”) which provides an exception fiom disclosure, would be made 
available for public inspection by a separate provision of the Code relating to inspection of 
qrplications for tax exemption. Such an outcome is clearly at odds with the express intent of 
Congress to maintain the privacy of donors. Even if not prohibited by law, the actions of IRS are 
an inappropriate circumvention of the policy of donor privacy embedded in the Code. 

When the IRS requests specific donor infonnation through a follow up letter as part of 
the exemption ^plication process, it ensures that tiiis highly sensitive donor information will be 
included in the administrative record. This presents a serious privacy problem; if the IRS 
proves the organization’s application for tax-exempt status, then section 6104 of the Code 
requires the associated administrative record - including the identity of donors if included 
therein — to be made available for public review at the national office of the Internal Revenue 
Service.* This is completely at odds with the treatment of the same donor information >^en it is 
viewed at the principal office of the tax-exempt organization. The Code specifically states that 
the names and addresses of donors are not required to be available for public inspection >^en 
viewed at this physical location.’ Given that donor information is redacted on annual tax returns 
of tax-exempt organizations, redacted on denied tax-exempt applications, redacted on successful 
tax-exempt applications (when viewed at the organization’s principal office), and not required to 
be provided on the Form 1 024, it is disconcerting that donor information would be teviewable, or 
at the very least not be redacted, on successful tax-exempt applications viewed at the natiotuil 
office of the IRS. 


*26USC§6104(aXlXA) 

’26USC§6I04(dX3XA) 
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In order to better understand the background on these recent requests for confidential donor 
information and the authority of the Internal Revenue Service to make these requests, we 
respectfully request that you provide answers to the following questions; 

1 . What is the specific statutory authority giving the IRS authority to request actual donor 
names during reviews of applications for recognition of exemption under Section 
501(cX4)? 

2. Is it customary for IRS revenue agents to request donor and contributor identifying 
information during review of applications for tax-exempt status under Section 501(cX4)? 
Please provide the number of requests by the IRS for such information for each year fiom 
2002 to 201 1. 

3. Is the Exempt Organizations technical office involved in all such information requests of 
exemption ^plicants? 

4. Section 7,21.S of the Internal Revenue Manual states that Letter 1313 should be used as a 
first request for additional information for cases received on Form 1024, and that Letter 
2382 should be used for second and subsequent requests for information. We have 
attached redacted copies of an IRS 1313 Letter and 2382 Letter which were reportedly 
sent to applicant organizations earlier this year. Each of these letters contains passages 
which specifically request names of donors.^ 

a) Which IRS employees and officials were involved in the drafting of the questions 
requesting donor names? 

b) Which IRS officials provided authority and qjproval for the questions requesting 
donor names? 

c) Did any IRS personnel definitively review and determine whether there would be 
any privacy impact by the requests for names of donors which could ultimately be 

made part of a publically available administrative record? Was the IRS Office of 
Privacy consulted, and did it play a role in any such determination? 

5. What is the total number of IRS 1313 and 2382 letters sent in 201 1 and 2012 (to date) 
which specifically request names of donors? 

6. Does the IRS intend to utilize IRS 1313 and 2382 letters in the future to specifically 
request names of donors? 


‘Letla'1313 asks for donornames in question 3(a) on page 4. Letter 2382 asks for donor names in question 11(a) 
unpaged. 
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7. Does the IRS view donor identifying infomiation as being necessary information when 
reviewing applications for tax-exempt status under Section 50 1 (c)(4)? If so, how was 
this finding made and what written standards are utilized by the IRS in evaluating this 
information? Have any IRS personnel ever recommended that IRS Form 1024 be 
amended to specifically require that this information be furnished? 

8. Section 7.20,2.7 of the Internal Revenue Manual (relating to evaluation of organizations 
applying for tax-exempt status) states that requests for additional information in 
processing a determination should be thorough and relevant. Would a request (to an 
organization applying for tax-exempt status under Section 501(c)(4)) for a list of donor 
names, some who may have given as little as $1 , meet the relevancy standard? 


Thank you for your prompt attention to this matter. 



Enclosures 
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DEPARTMENT OF THE TREASURY 

INTERNAL REVENUE SERVICE 
WASHINGTON, D.C. 20ZZ4 


September 11, 2012 


The Honorable Orrin G. Hatch 
United States Senate 
Washington, D.C. 20510 

Dear Senator Hatch: 

This letter responds to your June 18, 2012, letter to Commissioner Shulman, requesting 
additional information about the disclosure requirements of applications for tax-exempt 
status, and the release of donor information. As you are may be aware, the rules 
relating to disclosure of taxpayer information are provided by statute in the Internal 
Revenue Code. 

Question 1. What is the specific statutory authority giving the IRS authority to 
request actual donor names during reviews of applications for recognition of 
exemption under Section S01(c)(4)7 

The applicable regulations are authorized by Section 7805 of the Internal Revenue 
Code, which provides general authority to prescribe all needed regulations for the 
enforcement of tax rules. Section 1. 501 (a)-1 (a)(3) of the regulations provides that 
organizations requesting recognition of tax-exempt status must file the form prescribed 
by the IRS and include the infonnation required. In addition, section 1. 501 (a)-1 (b)(2) 
provides that the IRS may require addHional infonnation deemed necessary for a proper 
determination of whether a particular organization is tax-exempt. 

Question 2. Is it customary for IRS revenue agents to request donor and 
contributor identifying information during review of applications for tax-exempt 
status under Section S01(cH4)7 Please provide the number of requests by the 
IRS for such information for each year from 2002 to 201 1 describe. 

Not all section 501(c)(4) organizations applying for exemption are requested to provide 
donor and contributor identifying information. Each development letter sent to an 
applicant is based on the facts and circumstances of the specific application. 
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T o qualify for exemption as a social welfare organization described in section 501 (c)(4), 
the organization must be primarily engaged in the promotion of social welfare, not 
organized or operated for profit, and the net earnings of which do not inure to the benefit 
of any private shareholder or individual.' 

As discussed in more detail in my April 26, 2012 letter to you, in order for the IRS to 
make a proper determination of an organization’s exempt status, the Form 1024 asks 
applicants to provide detailed information regarding ail of its activities— past, present, 
and planned, including the purpose of each activity and how it furthers the 
organization’s exempt purpose, when the activity is initiated, and w/here and by whom 
the activity will be conducted. If the Form 1024 questions are answered with sufficient 
detail to make a determination, the applicant will not be asked further questions. If, 
however, the detail provided is insufficient to make a detenriination or issues are raised 
by the application, then the IRS contacts the organization and solicits information to 
evaluate whether the applicant meets the requirements for tax exemption in the Code 
and regulations. There may be cases in which donor information would be relevant to 
determining if the legal requirements for exemption are satisfied. 

The IRS automated systems capture the number of applications approved during a 
given year that were sent development letters seeking additional information, but they 
do not track the specific questions asked in the requests. Consequently, in order to 
determine the specific questions asked in those development letters, manual review of 
each file would be required. IRS staff is available to work with your staff to identify the 
information that we are able to legally provide that would fee relevant to your request. 

Question 3. Is the Exempt Organizations technical office involved in all such 
information requests of exemption applications? 

As noted in my April 26, 2012 letter, generally applications for tax-exemption that 
need further development are assigned to revenue agents in the Exempt 
Organizations (EO) Determinations office in Cincinnati, Ohio, rather than staff in the 
EO Technical office. Based on established precedent and the facts and 
circumstances of the case, an EO Determinations revenue agent will request the 
information and documentation he/she believes is needed to complete the 
administrative record and make a determination in the case. As needed, a revenue 
agent might seek advice from EO Technical staff regarding a particular matter or a 
case may be referred to EO Technical staff, but the EO Technical office is not 
involved in ail information requests sent to applicants seeking tax-exemption Note 
that in situations where there are a number of cases involving similar issues, the IRS 
may assign cases to designated employees to promote quality and consistency. In 
such cases, agents, either with or without EO Technical, may work together in 
drafting information requests for similar cases. 


' IRC § 501(c)(4); Treas. Reg. § 1.501(c)(4)-1. 
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Question 4. Section 7.21.5 of the Internal Revenue Manual states that Letter 1313 
should be used as a first request for additional information for cases received on 
Form 1024, and that Letter 2382 should be used for second and subsequent 
requests for information. We have attached redacted copies of an IRS 1313 Letter 
and 2382 Letter which were reportedly sent to applicant organizations earlier this 
year. Each of those letters contains passages which specifically request names 
of donors. 

a) Which IRS employees and ofRciats were involved in the drafting of the 
questions requesting donor names? 

By law, the IRS cannot comment with respect to letters sent to specific taxpayers. 
However, we can discuss our general process. Pursuant to Section 7.20,2.4 of the 
Internal Revenue Manual (IRM), revenue agents in the EO Determinations office 
assigned to a case are responsible for contacting the organization to obtain any 
additional information or amendments necessary to process the application. Pursuant 
to the IRM, questions asked to organizations seeking tax-exemption under section 
501(c)(4), would be drafted by the revenue agent working the case. As noted above, in 
situations where there are a number of cases involving similar issues, the IRS may 
assign cases to designated employees to promote consistency. In such cases, agents 
may work together in drafting questions for similar cases. 

b) Which IRS officials provided authority and approval for tiie questions 
requesting donor names? 

See response to a), above. 

c) Did any IRS personnel definitfvely review and determine whetiier there 
would be any privacy impact by the requests for names of donors which could 
ultimately be made part of a publicaliy available administrative record? Was ttie 
IRS Office of Privacy consulted, and did it play a role In any such determination? 

The IRS takes privacy very seriously, and makes an effort to work with organizations to 
obtain the needed information so that the confidentiality of any potential sensitive or 
priviieged information is taken into account. The IRS Office of Privacy was not 
consulted regarding the specific questions asked of applicant organizations. However, 
the IRS advised applicant organizations that if they believed that requested information 
required to demonstrate eligibility for section 501(c)(4) status could be provided through 
alternative information, they could contact the revenue agent assigned to their 
application and the IRS would consider whether the legal requirements could be 
satisfied in an alternative manner. 
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Question 5. What is the total number of IRS 1313 and 2382 letters sent in 2011 
and 2012 (to date) which specifically request names of donors? 

The IRS automated systems capture the number of applications approved during a 
given year that were sent development letters seeking additional information, but they 
do not specifically track whether a 1 31 3 or 2382 letter was sent or the specific questions 
asked in the letters. To determine the specific questions asked in each development 
letter sent, manual review of each file would be required. IRS staff is available to work 
with your staff to identify the information that we are able to legally provide that would 
be relevant to your request. 

Question 6. Dees ttte IRS intend to utilize iRS 1313 and 2382 letters in the future 
to specifically request names of donors? 

Letters 1313 and 2382 are template letters used in all cases seeking additional 
information that provide general information on the case development process. 
Individualized questions and requests for documents based on the facts and 
circumstances set forth in the particular application are prepared by the revenue agent 
assigned to the case and are attached to the template letter. 

There are instances where donor information may be needed for the IRS to make a 
proper determination of an organization's exempt status, such as when the application 
presents possible issues of inurement or private benefit. Accordingly there may be 
future situations where a revenue agent needs to clarify the sources of financial support 
to an organteation by requesting the names of donors. 

Nevertheless, the IRS takes privacy very seriously, and makes efforts to work with 
organizations to obtain the needed information so that the confidentiality of any potential 
sensitive or privileged information is taken into account. As previously mention^, we 
advised applicant organizations that if they believed that requested information required 
to demonstrate eligibility for section 501(c)(4) status could be provided through 
alternative information, they can contact the revenue agent assigned to their application 
and the IRS would consider whether the legal requirements could be satisfied in the 
alternative manner. 

Question 7. Does the IRS view donor identifying information as being necessary 
information when reviewing applications for tax-exempt status under Section 
501(c)(4)? If so, hoW was this finding made and what written standards are 
utilized by the IRS in evaluating this information? Have any IRS personnel ever 
recommended that IRS Form 1024 be amended to specifically require that this 
information be furnished? 

The IRS does not believe it is necessary to review donor identifying information in all 
determination cases involving applications for tax-exempt status under section 
501(c)(4). I am not aware of any recommendation from IRS personnel that the Form 
1024 be revised to require such infomiation be furnished in all cases. 
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Question 8. Section 7.20.2.7 of the internal Revenue Manual (relating to 
evaluation of organizations applying for tax'exempt status) states that requests 
for additional information in processing a determination should be thorough and 
relevant. Would a request (to an organization applying fOr tax-exempt status 
under Section S01(c)(4)) for a list of donor names, some who may have given as 
little as $1, meet the relevancy standard? 

The level of development necessary to process an application to ensure the legal 
requirements of tax-exemption are satisfied varies depending on the facts and 
circumstances of each application. Revenue agents use sound reasoning based on tax 
law training and their experience to review applications and Identify the additional 
information needed to make a proper determination of an organization’s exempt status. 
As noted above in question 6, under certain facts and circumstances, such as when the 
application presents possible issues of inurement or private benefit, donor information 
may be needed for the IRS to make a proper determination of an organization’s exempt 
status. An applicant who is concerned with burden or relevancy in the process can work 
with the agent assigned to the case and the agent's manager. 

I hope this information Is helpful. I am also writing to your colleagues. If you have 
questions, please contact me or have your staff contact Cathy Barre, Dir^or, 
Legislative Affairs, at (202) 622-3720. 



Deputy Commissioner for 
Services and Enforcement 
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SUBMITTED BY SENATOR MENENDEZ 



By Karl Rove 
August 2, 2012 


The Obama Ad Blitz Isn’t Working 

Three months and $131 million in spending haven't moved the 
president's poll numbers. 

'If you've got a business — ^you didn't build that. Somebody else made that happen," 

Despite President Obama’s effort to walk back these remarks, the damage they've 
caused to him remains. And that's because what he said in Roanoke, Va., on July 13 
came across as a true expression of his worldview. 

The president's vivid words did not come out of nowhere. While pushing for higher 
taxes on upper-income people, Mr. Obama often refers to the wealthy as 
"fortunate" (such as at a Democratic National Committee event last September) and 
"incredibly blessed" (at a campaign event on July 23). Translation: Successful people 
don't really deserve to keep what they earn. 

"You didn't build that" is not Mr. Obama's only recent problematic statement In a June 
8 news conference, he said "The private sector is doing fine. Where we're seeing 
weaknesses in our economy have to do with state and local government." And in 
Oakland, Calif., on July 24, he told donors that on the economy, "We tried our plan and 
it worked!" These comments make voters wince. 

Every candidate stumbles verbally, but in 2008 Mr. Obama did so less frequently than 
most. He was disciplined, on message, and gave his opponent few openings. So what is 
different this time? 

One factor may be overscheduling. Mr. Obama has attended an extraordinary 195 
fundraisers in the 16 months since he filed for re-election on April 4, 201 1 (according 
to CBS News White House correspondent Mark Knoller). Many people don't fully 
appreciate how much of a drain it is on a candidate — involving travel, a speech or two, 
private meetings with particularly energetic (or obnoxious) money bundlers, and 
always plenty of advice. Most fundraisers also include a long photo line where the 
candidate grips and grins for dozens, sometimes hundreds, of photographs. 

I observed first-hand how difficult it was to wedge 86 fundraisers onto President 
George W. Bush's calendar over the 14.5 months from May 16, 2003 (when he filed for 
re-election) through July 2004. In comparison, it is astonishing how much time Mr. 
Obama has spent scrabbling for cash. 




216 


That's not all. You need to add to the fundraising calendar an early and very active 
campaign schedule as well. Remember last August's three-day bus trip through the 
Midwest? And then there are the demands of Mr. Obama's day job. 

In short, the president may be nearly exhausted. If he is, the normal inner discipline 
that protects a candidate from saying too much, being too blunt, or sharing too openly 
may be weakening. 

Despite the scramble for money, Mr. Obama's campaign fundraising take is behind its 
2008 pace, and its overhead is enormous (according to monthly FEC filings by his 
campaign and the Democratic National Committee). His cash advantage over Mr. 
Romney was probably gone as of July 31, in large measure because (according to 
public records at TV stations) Team Obama has spent at least $131 million on 
television the last three months. 

These ads have not moved him up in the polls. The race is tied in the July 30 Gallup 
poll at 46%. Neither have the ads strengthened public approval of Mr. Obama's 
handling of the economy, which is stuck at 44% in the July 22 NBC/WSJ poll, nor 
have they erased Mr. Romney's seven-ptoint lead in that poll regarding who has "good 
ideas for how to improve the economy." 

Roughly Sill million of Mr. Obama's ad blitz was paid for by his campaign; outside 
groups chipped in just over $20 million. The Romney campaign spent only $42 million 
over the stime period in response, with $107.4 million more in ads attacking Mr. 
Obama's policies or boosting Mr. Romney coming from outside groups (with 
Crossroads GPS, a group I helped found, providing over half). 

Mr. Obama's strategists know they won in 2008 in large part by outspending their 
opponents in the primaries and general election. They've tried that with Mr. Romney 
the last three months, and so far it isn't working. Still, just this week, according to 
public records. Team Obama has bought an additional $32 million in ads in nine 
battleground states for August. 

Unanswered television ads do move poll numbers, as was the case in 2008. But these 
Obama ads won't go unanswered. 

The response by the Romney campaign and Romney supporters will be amplified by 
the reality of a painfully weak economy, growing debt and unpopular ObamaCare. 
More fundraisers will not solve that problem, but they will create opportunities for a 
weary candidate to make more revealing and damaging statements. 

This article originally appeared on WSJ.com on Wednesday, August 1, 2012. 
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Q UESTIONS FOR THE RECORD ~ 

July 26, 2013 RESPONSES FROM FORMER COMMISSIONER DOUGSHULMAN 

Senate Finance Committee Hearing 
“A Review of Criteiua User by the IRS to Identify 
501(c)(4) Applications for Greater Scrutiny” 

May 21, 2013, 10:00 am 


Questions from Ranking Member Orrin G, Hatch 

1 . On what date did you first learn that the testimony you gave to the House Ways and 
Means Committee on March 22, 2012 was incorrect or incomplete? 

Answer: My recollection is that I first learned of a BOLO list sometime in the spring of 
2012 after the March 22 Ways & Means Committee hearing, but I have no mdependent 
recollection of a specific date. At or around the same time I learned of a BOLO list, I 
also recall being informed that the inappropriate criterion was being taken off of the list 
and that the Treasury Inspector General for Tax Administration was aware of the list and 
would be addressing the matter. I did not know the full content of the TIGTA audit until 
May 2013. 


■ Questions from Senator Robert P. Caaev. Jr. 

1 . The TIGTA audit depicts an utter lack of management over the Determinations Unit in 
Cincinnati. In general, there seems to be Utile evidence of supervision or directionfrom 
Washington, despite the fact that the unit was facing a significant increase in Its 
caseload For example, the unit waited more than 20 months, from February 2010 to 
November 2011, to receive written guidance from headquarters. Why did the 

determinations unit receive so little assistance from Washington? 

Answer: I am unable to answer this question, because I am not familiar with the specific 
content of the reporting and supervision between the Determinations Unit and its 
supervisors in the Tax Exempt and Government Entity division. 

2. According to the Inspector general, following an order by the Director of Exempt 
Organizations in Washington, the Cincinnati office slopped using inappropriate criteria 
in July 2011. Six months later, in January 2012, they again began using different but 
equally faulty criteria. Was there any continuing oversight of the criteria by IRS officials 
in DC after the initial misconduct tvoj discovered in June 2011? 

Answer: I am unable to answer this question, because I am not familiar with the specific 
content of the reporting and supervision between the Determinations Unit and its 
supervisors in the Tax Exempt and Government Entity division. 
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3 . Did the management in Cincinnati receive any training or education as to why the 
criteria they had used up until July 2011 was inappropriate? 

Answer: 1 am unable to answer this question, because I am not familiar with the specific 
content of the reporting, supervision and training between the Determinations Unit and its 
supervisors in the Tax Exempt and Government Entity division. 

4. After the June 2011 order, was there an expectation that future changes to the criteria 
would need approval from Washington, or did that authority still solely rest in 
Cincinnati? 

Answer: I am unable to answer this question, because I am not familiar with the specific 
content of the reporting, supervision or expectations between the Determinations Unit 
and its supervisors in the Tax Exempt and Government Entity division. 


Questions from Senator John Thune 

The former head of the IRS Tax Exempt and Government Entities (TEGE) Division from 2009 
through 201 2, Ms. Sarah Hall Ingram, is now in charge of implementing the health reform law at 
the IRS. TEGE includes the Exempt Organizations (EO) division headed by Ms. Lois Lemer. 

There has been some confusion as to whether Ms. Hall Ingram was Commissioner of TEGE at 
the time when inappropriate criteria targeting conservative groups was developed within EO. 
According to the TIGTA audit, the inappropriate criteria was developed in March and April of 
2010 and the targeting of conservative groups spanned from March of 2010 through July of2011 
and then again from January of 2012 through May of 201 2. 

1 . Was Ms. Hall Ingram the Commissioner of TEGE in March and April of 2010 and did 
she serve continuously in this capacity through May of 2012? 

Answer: While I do not know the exact dates, Sarah Hall Ingram held the position of 
TEGE Commissioner, and at some point she led the business-side implementation team 
of the Affordable Care Act. 

2. Did Ms. Lerner as head ofEO report directly to Ms. Hall Ingram as Commissioner of 
TEGE? 

Answer; I believe that Ms. Lemer would have reported into either the Deputy 
Commissioner or Commissioner of the TEGE division, but I do not have access to 
position descriptions to verify this information. 

3. Are you aware of any communication between Ms. Lemer and Ms. Hall Ingram 
regarding the inappropriate targeting of conservative groins once Ms. Lerner learned 
that EO was using inappropriate criteria to screen tax-exempt applications in June of 
2011 ? 
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Answer: I am not today aware and don’t remember ever being aware of any such 
communication. 

4. Did Ms. Lerner report this information to her direct superior, Ms. Hall Ingram, at any 

point after she learned about it in June of 2011? If not, Ms. Hall Ingram made 

aware of the inappropriate criteria before the Commissioner and Deputy Commissioner 
learned about it in May of 2012? 

Answer; I do not have the information necessary to answer these questions. 

5. If Ms. Hall Ingram war informed of the inappropriate criteria, what actions did Ms. Hall 
Ingram take to remedy the inappropriate criteria and were these actions adequate to 
correct the inappropriate criteria in a timely manner? 

Answer: I do not have the information necessary to answer these questions. 

6. Was Ms. Hall Ingram put in charge of any other activities during her tenure as 
Commissioner ofTEGE that could have diverted her attention away from oversight of 
activities within EO? 

Answer: Ido not recall whether Sarah Hall Ingram was put in charge of other activities 
while she was Commissioner ofTEGE. 

7. What specific safeguards has the IRS put in place to ensure that the targeting of 
conservative groups for additional scrutiny during her time as Commissioner ofTEGE 
can 'I happen to small, business owners, employees and other individuals who will be 
subject to the new requirements of the healthcare law? 

Answer: I do not have the information necessary to answer this question. 


Oucstlona from Senator Michael Bcnnet 

1 . Earlier this week, the Denver Post 's editorial board characterized this episode not only 
as a political scandal but also as a "tax-code scandal . " It highlighted the fact that the 
“people who do nothing all day, every day but think about our complicated tax laws " 
.itruggled to understand the distinction between a social welfare organization and a 
political one. 

In fact, the Inspector general 's report noted that the IRS' own specialists "lacked 
knowledge of what activities " are allowed by tax-exempt organizations. I ask that the 
Denver Post editorial be submitted for the record. To help avoid this type of one-sided 
targeting in the future, should Congress consider clarifying the underlying statute as to 
what constitutes a genuine social welfare organization versus one that is primarily 
engaged in campaign activities? Or does the IRS have the capability to re-work its 
complicated and subjective process so that applications are reviewed in a more timely 
and even-handed manner? 
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Answer; This is certainly a difficult area of the law for the IRS to administer, and in my 
judgment it would be helpful for Congress and/or the Treasury Department to clarify the 
statute and/or regulations in this area. 


2. I have heard reports of Colorado entities that have endured and continue to endure long 
delays and excessive questions as they have sought 501(c)(4) status even after the IRS 
has announced its policy changes. While ensuring adequate due diligence, what is the 
IRS doing to improve and expedite the decision making process for 501(c)(4) 
applications that are still pending? 

Answer; I do not have the information necessary to answer this question. 
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Addendum 

Article FROM THE Denver Fost, Mat 20, 2013 

Taxing questions, even for the IRS 

The agency must determine exactly how much political activity is allowed by 501(c)(4) groups. 
By The Denver Post Editorial Board 

Tlie IRS targeting of conservative groups for special scrutiny when they sought non-profit status 
is of course primarily a political scandal, but its a tax-code scandal, too — and contrary to what 
you may have heard, it's not entirely resolved. 

It's a tax-code scandal because once again Americans have learned that even the people who do 
nothing all day, every day but think about our complicated tax laws don't always understand 
them. The Inspector General's report last week on Ae IRS is quite blunt about this failing. "We 
also believe that Determinations Unit specialists lacked knowledge of what activities are allowed 
by ... tax-exempt organizations," the report says. 

In other words, the very "specialists" tasked with enforcing the laws for groups seeking tax- 
exempt 501(c)(4) status were confused about what was and wasn't allowed. They didn't target 
conservative groups out of confusion — that was deliberate — but some of their out-of-line 
inquiries apparently stemmed from outright ignorance. 

And yet ordinary Americans with day jobs are supposed to comply with every twist of the tax 
code without stumbling into trouble. Really? 

As for the scandal not being resolved, that too is straight from the IG report. "Nine 
recommendations were made to correct concerns we raised in the report, and corrective actions 
have not been fully implemented," the inspector general states. "Further, as our report notes, a 
substantial number of applications have been under review, some for more than three years and 
through two election cycles, and remain open." 

Given such staggering foot-dragging, it might be too much to expect that the IRS thoroughly 
retool the way it handles 501(c)(4) applications by the next election. Yet it's important that its 
new acting director, Daniel Werfel, demand that this be the goal. Although government shouldn't 
assume that certain types of groups seeking tax-exempt status are trying to skirt the prohibition 
against electioneering, it shouldn't simply take them at their word, either. 

Abuse of tax-exempt status by patently political groups was rampant in the 2012 election, on 
both the right and left. The IRS should push back against similar abuses in 20 1 4, but not by 
targeting small fry on only one-half of the political spectrum. 



222 


It's the big political operators who have given the system a bad name. They're the ones turning a 
tax-exen.pt status meant to "promote social welfere" into a vehicle with no other puipose than to 
hide the identity of donors while aiding national and state political campaigns. 

The IRS needs to more precisely define how much political activity is allowed by 50 1(c)(4)s and 
how it will be defined. It needs to better train its employees. And then it needs to enforce the law 
— impartially. 
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Questions FOR the Record - 

July26, 2013 Responses OF FORMER IRS Commissioner Doug Shulman 

Senate Finance Committee Hearing 
“A Review of Criteria Used by the IRS to Identify 
501(C)(4) APPUCATIONS FOR GREATER SCRUTINY” 

May 21, 2013, 10:00am 


Questions from Senator Toowev 

These questions axe directed at both the IRS and the office of the Treasury Inspector General for 
Tax Administration. Please provide all answers in a manner consistent with sec. 6103 and other 
statutes regarding the protection of confidential information. 

1) List the names of the individuals who held the following positions, either in a full 

capacity or an 'acting' one, at the IRS from January I, 2010 to the present Additionally, 
provide the dates each individual held each position: 

• Commissioner of the IRS: Answer; myself from March 2008 through mid- 
November 20 1 2; Steve Miller as Acting Commissioner starting in mid-November 
2012. 

• IRS Chief Counsel: Answer: William Wilkins, who succeeded Acting IRS Chief 
Counsel Clarissa Potter; uncertain of dates. 

• Deputy Commissioner for Services and Enforcement: Answer: Steve Miller who 
succeeded Linda Stiff, uncertain of dates. 

• Commissioner, Tax Exempt and Government Entities Division: Answer; To the 
best of my recollection, Acting Commissioner Joseph Grant, who succeeded 
Sarah Hall Ingram; uncertain of dates. 

• Senior Technical Advisor to the Commissioner of the Tax Exempt and 
Government Entities Division: Answer: I am not aware of all of the people who 
held this position, but am aware that Nancy Marks held this position for at least 
some period; uncertain of dates. 

• Director, Exempt Organizations (EO): Answer: I am not aware of all ofthe 
people who held this position, but am aware that Lois Lemer held this position for 
some period of time; uncertain of dates. 

• Senior Technical Advisor to the Director, EO: Answer; I do not have access to 
information necessary to respond to this question. 

• Director, Rulings and Agreements: Answer: I do not have access to information 
necessary to respond to this question. 

• Program Manager, Determinations Unit: Answer; I do not have access to 
information necessary to respond to this question. 
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• Manager, Technical Unit: Answer I do not have access to infoimation necessary 
to respond to this question. 


2) List the positions held by Sarah Hall Ingram cU the IRS from Jan. 1, 2010 to the present, 
and the dates she held these positions. Additionally, list the official responsibilities of 
each of these positions. 

Answer: At present I do not have access to information necessary to respond to this 
question. However, while I am uncertain of the dates, I do know that Sarah Hall Ingram 
held the position of Commissioner of TEGE and at some point led the business-side 
implementation team of the Affordable Care Act. 


3) Provide the name of the Determinations Unit Group Manager listed in the timeline of the 
TIGTA report on "Around March 1, 2010. " 

Answer: I do not have access to information necessary to respond to this question. 

4) Provide a copy of the April 1-2, 2010 email(s) referenced in the timeline of the TIGTA 
report (item that reads: "The new Acting Manager, Technical Unit, suggested the need 
for a Sensitive Case Report on the Tea Party cases. The Determinations Unit Program 
Manager agreed. ") 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 

5) Provide a copy of the email(s) sent during July 2010 that are referenced in the timeline of 
the TIGTA report (item that reads: "Determinations Unit management requested its 
specialists to be on the lookout for Tea Party applications "). 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


6) Provide a copy of the July 27, 2010 email(s) referenced in the timeline of the TIGTA 
report (paragraph that begins: "Prior to the BOLD listing development, an e-mail was 
sent... "). Additionally, list the names of IRS management who received these emails. 
Also, provide the names of all non-management employees at the IRS who received these 
emails. Finally, provide the names of any individuals employed at the White House, 
Treasury Department, or any political campaign who received these emails, if any. 

Answer; I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 
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7) According to the TIGTA report, on August 12, 2010, "The BOLO listing was developed 
by the Determinations Unit. " Provide a copy of this BOLO. List the names of any 
employee at the IRS employed in a management capacity who received a copy of this 
BOLO before May 17,2012. 

Answer; I do not have access to information necessary to respond to this question. 


8) Did the Program Manager of the Determinations Unit have any form of communication 
with the following people during the months of June, July, or Avgust 2010: 

• Director (or Acting Director) of Rulings and Agreements 

• The office of the Director (or Acting Director), Rulings and Agreements 

• Director of Exempt Organizations (EO) 

• The office of the Director, EO 

• Senior Technical Advisor to the Director, EO 

• The office of the Senior Technical Advisor to the Director, EO 

• The Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division 

• The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division 

• Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the 
Tax Exempt and Government Entities Division 

Answer: I do not have access to information necessary to respond to this question. 

List the days any communication occurred and the form it took (i.e., phone, email, in 
person, etc.) 

Answer; I do not have access to information necessary to respond To this question. 


9) Who conducted the training that began on June 7, 2010 in the Determinations Unit (as 
referenced in the TIGTA report)? Who does the person (or people) report to? 

Answer; I do not have access to information necessary to respond to this question. 


1 0) During the month of October 2010, did the Manager (or Acting Manager) of the 
T echnical Unit have any form of communication with the following people: 

• Program Manager (or Acting Manager) of the Determinations Unit 

• DirectOT(or Acting Director) of Rulings and Agreements 

• Director, Exempt Organizations (EO) 

• The office of the Director, EO 
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• Senior Technical Advisor to the Director, EO 

• The office of the Senior Technical Advisor to the Director, EO 

• The Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division 

• The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division 

• Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the 
Tax Exempt and Government Entities Division 

Answer: I do not have access to information necessary to respond to this question. 

List the days any communication occurred and the form it took (i. e., phone, email, in 
person, etc.) 

Answer: I do not have access to information necessary to respond to this question. 


I V) According to the timeline listed in the TJGTA report, during the month of October, 2010, 
"Applications involving potential political campaign intervention were transferred to 
another Determinations Unit specialist. The specialist did not work on the cases while 
waiting for guidance from the Technical Unit. " 

aOio made the decision to transfer potential political cases to another Determinations 
Unit specialist? 

Answer: I do not have access to information necessary to respond to this question. 

Who told this specialist not to work on potential political cases, or did the specialist make 
this decision on his own? 

Answer: 1 do not have access to information necessaiy to respond to this question. 

Who did this specialist report to? 

Answer: I do not have access to information necessary to respond to this question. 

What other job functions did this specialist have at the time? 

Answer: I do not have access to information necessary to respond to this question. 

Did this specialist have any contact with any manager within the IRS during the months 
of October, November, or December 2010? If so, when did this communication occur 
and in what form did it take place? 


Answer; I do not have access to information necessary to respond to this question. 
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12) According to the timeline provided by the TIGTA report, on November 26, 2010, a “new 
coordinator contact far potential political cases was announced. " Who is this individual 
and who do they report to? 

Answer: I do not have access to information necessary to respond to this question. 


Xh) According to the timeline provided by the TIGTA report, from November 16-12, 2010, a 
“Determinations Unit Group Manager raised concern to the Determinations Unit Area 
Manager that they are still waiting for an additional information request letter template 
from the Technical Unit for the Tea Party cases. " 

What are the names of the Group Manager and Area Manager listed above? Did these 
two managers have any contact with the Program Manager of the Determinations Unit 
during November 2010? 

Answer; I do not have access to information necessary to respond to this question. 


14) According to the timeline provided by the TIGTA report, on Dec. 13, 2010, the 

"Technical Unit manager responded that they were going to discuss the cases with the 
Senior Technical Advisor to the Director, EO. " 

Did this discussion between the Technical Unit manager and the Senior Technical 
Advisor occur? If so, when did it occur? If it did not occur, when was the next time the 
Technical Unit manager had any form of contact with the Senior Technical Advisor to the 
Director, EO? 

Answer: I do not have access to information necessary to respond to these questions. 


16) From December 13, 201 0 through June 28, 2011, did the Senior Technical Advisor to the 
Director, EO have any form of communication with the following people: 

• Director, Exempt Organizations (EO) 

• The office of the Director, EO 

• The Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division 

• The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division 

• Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the 
Tax Exempt and Government Entities Division 

Answer: I do not have access to information necessary to respond to this question. 
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List the days any communication occurred and the form it took (i. e., phone, email, in 
person, etc.) 

Answer; I do not have access to information necessary to respond to this question. 


16) Provide a copy of the January 28, 2011 email referenced in the TIGTA report. 

Answer; I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


17) Provide a copy of the February 3, 2011 email referenced in the TIGTA report. 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


Provide a copy of the March 2, 2011 email referenced in the TIGTA report. 

Answer : I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


19) Provide a copy of the March 31, 2011 email referenced in the TIGTA report 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


20) Provide a copy of the June 1-2, 2011 email(s) referenced in the TIGTA report What is 
the name of the Determinations Unit Group Manager referenced? What are the criteria 
referenced in these emails? 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. Regarding the questions, I do not have access to information 
necessary to respond to them. 


2\) Provide a copy of the June 6, 201 1 emails involving the Acting Director, Rulings and 
Agreements and the Determinations Unit Program Manager. Who else received these 
emails? 


Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. Regarding the question, I do not have information necessary to 
respond to it. 
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22) Did the Director of Exempt Organuations (EO) or any member of her office have contact 
with any of the following individuals or offices between June 28, 2011 and January 25, 
2012 ? 

• The Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division 

• The office of the Commissioner (or Acting Commissioner) of the Tax Exempt and 
Government Entities Division 

• Senior Technical Advisor to the Commissioner (or Acting Commissioner) of the 
Tax Exempt and Government Entities Division 

• Any official working for the Treasury Department who was not employed by the 
IRS 

Answer; I do not have access to information necessary to respond to this question. 

List the days any communication occurred and the form it took (i.e., phone, email, in 
person, etc.) 

Answer; I do not have access to information necessary to respond to this question. 


21) According to the timeline provided by the TIGTA report, on July 5, 2011 the 
"Determinations Unit Program Manager made changes to the BOLD listing. " 

Were these changes to the BOLD listing approved by the Director of Exempt 
Organizations (EO)? 

Answer; I do not have access to information necessary to respond to this question. 

Did any other IPS managers see the revised BOLO list before or after it was changed by 
the Determinations Unit Program Manager? 

Answer: I do not have access to information necessary to respond to this question. 

Was the new BOLO list distributed to Determinations Unit Group Managers or Area 
Managers? If so, when? 

Answer; I do not have access to information necessary to respond to these questions. 


24) According to the timeline provided by the TIGTA report, on July 5, 2011, the "EO 
function Headquarters office would be putting a document together with recommended 
actions for identified cases. " 

Clarify the meaning of 'EO function Headquarters office . ' Who works in this office? 
Who oversees this office? Who do these people report to? 
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Answer: I do not have access to information necessary to respond to these questions. 


25) Provide a copy of the July 24, 2011 email(s) referenced in the TIGTA report. 

Answer; I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


26) Provide a copy of the August 4, 2011 email(s) referenced in the TIGTA report. 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


27) What is the name and precise title of the "Chief Counsel" referenced in the timeline 
provided by the TIGTA report (August 4, 2011)? 

Answer: I do not have access to information necessary to respond to this question. 


28) According to the timeline provided by the TIGTA report, on August 4, 2011, "a Guidance 
Unit specialist asked if Counsel would review a check sheet prior to issuance to the 
Determinations Unit The Acting Director, Rulings and Agreements, responded that 
Counsel would review it prior to issuance. " 

What is the "check sheet " mentioned above? How is this different from the BOLD listing 
described in the July 5, 201 entry of the TIGTA report? 

Answer: I do not have the information necessary to respond to these questions. 


29) Provide a copy of the September 21. 2011 email(s) referenced in the TIGTA report 
Additionally, what are the names and titles of the EO function Headquarters office 
employees referenced in this paragraph? 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. I do not have access to information necessary to respond to the 
question. 


80) Provide a copy of the October 25, 2011 email(s) referenced in the TIGTA report 

Answer; I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 
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3 1 ) Provide a copy of the October 26, 2011 email(s) referenced in the TIGTA report. 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


32)Provide a copy of the October 30, 20] I email(s) referenced in the TIGTA report. 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


33)Provide a copy of the November 3, 20} I email(s) referenced in the TIGTA report. 

Additionally, provide the names and titles of the EO function employees referenced in this 
paragraph. 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


3A) Provide a copy of the November 6, 2011 email(s) referenced in the TIGTA report. 

Answer; I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


35) Provide a copy of the November 15, 2011 email (s) referenced in the TIGTA report. 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


36) According to the timeline provided by the TIGTA report, between November 23-30, 2011, 
"draft Technical Unit guidance was provided to the Group Manager. " 

What was this draft Technical Unit guidance? 

Answer; I do not have access to information necessary to respond to this question. 

Provide a copy of the email(s) sent during this time frame referenced in the TIGTA 
report. 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 
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hi) According to the timeline provided by the TIGTA report, between December 7-9, 2011 "a 
team of Determinations Unit specialists was created to review all the identified cases. " 

Who oversaw this team of specialists? 

Answer: I do not have access to information necessary to respond to this question. 


hi)According to the timeline provided by the TIGTA report, on December 16, 2011, the 
"first meeting was held by the team of specialists. ” 

What was discussed at this meeting? Provide the email(s) referenced in the TIGTA 
report far this day. 

Answer: 1 do not have access to information necessary to respond to the question. I am 
unable to provide a copy of the requested material, because I do not have access to IRS 
emails. 


29) According to the timeline provided by the TIGTA report, on January 25, 2012 the 
"SOLO listing criteria were again updated. " 

Who changed the BOLO? 

Answer: 1 do not have access to information necessary to respond to this question. 

Did this person work in the Determinations Unit? 

Answer: I do not have access to information necessary to respond to this question. 

Who is the direct supervisor of this employee? 

Answer: I do not have access to information necessary to respond to this question. 

Provide a copy of the documentation referenced in the TIGTA report for this day 
(Januaty 25, 2012). 

Answer; I am unable to provide a copy of the requested documentation, because I do not 
have access to IRS emails. 


According to the timeline provided by the TIGTA report, on January 25, 2012 the 
"coordinator contact was changed as well. " 

What is the name and title of the new coordinator contact? 

Answer: I do not have access to information necessary to respond to this questioa 
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Who ordered this change? 

Answer; I do not have access to information necessary to respond to this question. 


4 1 ) Did the Determinations Unit Program manager have any form of contact -with the 

Determination Unit 's Group managers or Area Managers between January 1, 2012 and 
January 31, 2012? 

Answer: I do not have access to information necessary to respond to this question. 


42) Who informed the Acting Director of Rulings and Agreements that the BOLD had been 
changed? When was the Acting Director notified? 

Answer: I do not have access to information necessary to respond to these questions. 


43) When did the Director of Exempt Organizations (EO) inform the Commissioner (or 
Acting Commissioner) of Tax Exempt and Government Entities Division that the SOLO 
had been changed? 

Answer: I do not have access to information necessary to respond to this question. 

Who else was informed and when were they informed? 

Answer: I do not have access to information necessary to respond to these questions. 


44) Provide a copy of the April 25, 2012 email(s) referenced in the TIGTA report. 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


AS) Provide a copy of the May 9, 2012 email(s) referenced in the TIGTA report. 

Answer: I am unable to provide a copy of the requested material, because 1 do not have 
access to IRS emails. 


A6) According to the timeline provided by the TIGTA report, on May 14-15, 2012 "Training 
was held in Cincinnati, Ohio, on how to process identified potential political cases. The 
Senior Technical Advisor to the Director, EO, took over coordination of the team of 
specialists from the Determinations Unit . " 
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Who ordered this training to occur? 

Answer: I do not have access to information necessary to respond to this question. 

Who oversaw the training? 

Answer: I do not have access to information necessary to respond to this question. 

47) Provide a copy of the May 1 6, 2012 email(s) referenced in the TIGTA report. 

Answer: I am unable to provide a copy of the requested material, because 1 do not have 
access to IRS emails. 

4i) Provide a copy of the May 17, 2012 email(s) referenced in the TIGTA report. 

Answer: I am unable to provide a copy of the requested material, because I do not have 
access to IRS emails. 


49) According to the timeline provided by the TIGTA report, on May 17, 2012 "The Director, 
Rulings and Agreements, issued a memorandum outlining new procedures for updating 
the BOLD listing. The BOLD listing criteria were updated again. ” 

Did the Director, Rulings and Agreements submit the revised BOLD criteria for approval 
to the Director, EO, or any other IRS official? 

Answer: 1 do not have access to information necessary to respond to this question. 


SO) Did any official from the office of the President or the White House have any form of 
communication with any IRS official employed in the Tax Exempt and Government 
Entities Division between January 20, 2009 and the present? 

List the days any communication occurred and the form it look (i.e., phone, email, in 
person, etc.) 

Answer: I do not have any recollection at this time of any specific communication 
between the Office of (he President or the White House and any IRS official employed in 
the Tax Exempt and Government Entities Division between January 20, 2009 and the 
present. 


5 1 ) Did Colleen Kelley, Frank Ferris, or any other officer, president, vice president, or 
official of the National Treasury Employees Union contact any supervisor or manager in 
the Tax Exempt and Government Entities Division, or the Chief Counsel 's Office, or the 
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Commissioner of the IRS (or his deputies or Chief of Staff), or the office of the Deputy 
Commissioner for Services and Enforcement between January I, 2010 and January 1, 
2013? 

Answer: I held regular meetings with Colleen Kelley during my tenure as IRS 
Commissioner in order to discuss matters of interest between NTEU and the IRS. I do 
not recall ever discussing social welfare organization application matters with Colleen 
Kelley. 

I do not have a specific recollection at this time of being in meetings where I had direct 
conversations with Frank Ferris, but 1 am aware that Frank Ferris had regular meetings 
and communications with other IRS employees about matters of interest between NTEU 
and IRS. IRS staff and NTEU persormel have regular and ongoing discussions 
concerning matters of common interest. 


52) Did any employee of the Treasury Department (excluding the IRS) who was appointed by 
the President have any form of contact with any employee of the Tax Exempt and 
Government Entities Division between January 1, 2010 and May 1, 2013? 

Answer: I do nof have any recollection at this time of any specific contact between an 
employee of the Treasury Department (excluding IRS) who was appointed by the 
President and employees of the Tax Exempt and Government Entities Division between 
January 1, 2010 and the time of my departure in November 2012. I attended meetings in 
that period with Presidential appointee-level Treasury Department personnel, including 
tax policy meetings. Although I do not remember any specific contacts, TEGE 
employees may have attended one or more tax policy meetings. 


List the days any communication occurred and the form it took fi.e., phone, email, in 
person, etc.) 

Answer; I do not have access to information necessary to respond to this question. 
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Re: ACLU Statement for Hearing on 501(c)(4) Criteria 

Dear Chairman Baucus and Ranking Member Hatch: 

On behalf of the ACLU, a non-partisan organization with over half a million 
members, countless additional supporters and activists and 53 affiliates 
nationwide, we write to the committee regarding the recent revelations of 
selective enforcement at the Internal Revenue Service (“IRS”) against 
conservative organizations seeking tax exempt status. 

The ACLU is one of the nation’s premiere organizations advocating on 
behalf of the freedoms guaranteed in the First Amendment, and we do so for 
everyone regardless of where they fall on the political spectrum. We have 
defended Planned Parenthood and the Susan B. Anthony List, members of 
the Communist Party and Oliver North, and atheist students and Jerry 
Falwell. We do so because the freedoms of speech and association mean 
nothing unless they apply to all equally. That conviction comes from our 
own history as a group formed to protect dissenters facing selective 
enforcement by a hostile White House during World War I. 


Without qualification, the news last week that the IRS’s Determinations Unit 
(“DU”) at its Exempt Organizations (“EO”) function used inappropriate, and 
politically freighted, criteria to identify Tea Party and other conservative 
groups for heightened scrutiny raises serious constitutional concerns. 

That said, we welcome the Obama administration’s swift condemnation of 
this activity. We also note the findings of the Treasury Inspector General for 
Tax Administration (“TIGTA”) that the inappropriate criteria were 
developed and implemented by staff at the DU, and may very well have been 
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the result of overwork and a lack of supervision (as TIGTA found).’ Now is the time, however, 
to implement clear standards to prevent such selective enforcement from ever occurring again.^ 
We also strongly support efforts hy Congress, the administration and, if necessary, federal law 
enforcement to uncover exactly what happened here. We elaborate on these preliminary 
comments helow. 

1. Selective Enforcement Against Any Group Is Unacceptable and Unconstitutional 

The IRS is one of the most powerful agencies in the United States government, and is supposed 
to he apolitical. Yet, it has a track record of politically biased enforcement going back decades.^ 
Under President George W. Bush, for instance, the IRS sought to audit the NAACP because of 
highly critical statements made about the administration at an annual gathering of the group.'’ 
Although the statements were entirely about controversial issues of the day (including the 
economy and the Iraq War), and at no time did the NAACP expressly call for voters to oppose 
President Bush, the IRS initiated an audit of its tax exempt status to determine if these statements 
constituted impermissible partisan political activity.* 

The NAACP case appears to be veiy similar to what occurred here. The Bush administration 
denied any partisan bias in the audit, and it is entirely feasible that the decision to initiate the 


' Treasury Inspector Gen. for Tax Admin., Final Audit Report - Inappropriate Criteria Were Used 
to Identify Tax-Exempt Applications for Review 7 (2013) [hereinafter “TIGTA Report”]. Specifically, 
the TIGTA Report found: 

Instead, the Determinations Unit developed and implemented inappropriate criteria in 
part due to insufficient oversight provided by management. Specifically, only first-line 
management approved references to the Tea Party in the [“be-on-the-lookout”] listing 
criteria before it was implemented. As a result, inappropriate criteria remained in place 
for more than 1 8 months. Determinations Unit employees also did not consider the 
public perception of using politically sensitive criteria when identifying these cases. 

Lastly, the criteria developed showed a lack of knowledge in the Determinations Unit of 
what activities are allowed by I.R.C. § 501(c)(3) and I.R.C. § 501 (c)(4) organizations. 

^ Indeed, though we do not express a firm view on the question, it may also be time to remove the 

IRS completely from the untenable position of having to engage in fact intensive and inherently 
subjective inquiries into the nature of political speech. 

* See David Burnham, Misuse of the I.R.S.: The Abuse of Power, N. Y. Times (Sept. 3, 1989) (“The 
history of the I.R.S. is riddled with repeated instances of agents acting out of self-interest or pursuing their 
ideological agenda, as well as examples of Presidents, White House staff and Cabinet officials pressuring 
the tax agency to take political actions.”). 

* Kelly Brewington, NAACP Blames Tax Audit on Criticism of Bush, Balt. Sun, Oct 29, 2004. 

* Id. As then-Chairman fulian Bond said, “[tjhey are saying if you criticize the president we are 
going to take your tax exemption away from you. It’s pretty obvious that the complainant was someone 
who doesn’t believe George Bush should be criticized, and it’s obvious of their response that the IRS 
believes this, too.” 



239 


audit came from career employees who failed, as did the revenue agents here, to “consider the 
public perception of using politically sensitive criteria”* in identifying candidates for heightened 
scrutiny. Nevertheless, both the Tea Party and the NAACP case show the dangers of granting an 
agency as powerful as the IRS unbridled discretion to make determinations on how much 
political speech is too much. 

Selective enforcement against any ideological group — which is necessarily invited by this 
discretion — is unacceptable on many levels. It is unsound law enforcement policy in that it 
immunizes favored groups who may actually be violating the law,’ and it runs counter to basic 
constitutional principles of equality under the law and limited government. Discriminatory 
enforcement of any tax measure almost certainly violates settled law under the First and 
Fourteenth Amendments, which will void statutes that are so vague that they can be applied 
against some persons and not others when all have committed the same claimed harm. 

2. Clearer Rules Will Help Avoid Future Selective Enforcement 

The fundamental problem here is that a small unit within the IRS — ^the DU — is forced to make 
extremely subjective decisions in its review of applications for 501(c) tax exempt status. The 
controversy originates in the relatively arcane area of exempt organizations tax law. As the 
committee knows, 501(c)(4) organizations, by statute, are required to operate “exclusively” for 
the promotion of “social welfare.”’ The implementing regulation, however, permits the “direct 
or indirect participation or intervention in political campaigns on behalf of or in opposition to 
any candidate for public office” — including the express advocacy for or against a candidate — so 
long as it is not the “primary” purpose of the group.'® Despite public calls for clearer standards 
from both sides of the campaign finance reform debate, the IRS continues to insist on an open- 
ended “facts and circumstances” test (applicable to many 501 (c) tax exempt groups, not just 


° See TIGTA Report, supra note 1, at 7. 

’ The TIGTA Report found exactly that. See id. at 5 (“[W]e identified some organizations’ 
applications with evidence of significant political campaign intervention that were not forwarded to the 
team of specialists for processing but should have been.”). 

* See, e.g., Gentile v. State Bar of Nev., 50\ U.S. 1030, 1051 (1991) (“The prohibition against 
vague regulations of speech is based in part on the need to eliminate the impermissible risk of 
discriminatory enforcement, for history shows that speech is suppressed when either the speaker or the 
message is critical of those who enforce the law.”) (internal citations omitted); Smith v. Goguen, 415 U.S. 
566, 575 (1974) (“Statutory language of such a standardless sweep allows policemen, prosecutors, and 
juries to pursue their personal predilections.”); Nat 7 Ass 'n. for the Advancement of Colored People v. 
Button, 371 U.S. 415, 435 (1963) (“It is enough that a vague and broad statute lends itself to selective 
enforcement against unpopular causes.”). 


10 


26 U.S.C. § 501(c)(4) (2006). 

26 C.F.R. § 1.501(c)(4)-l(a)(l)-(2)(2013). 
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501(c)(4)s), which vests it with complete discretion to determine what constitutes impermissible 
partisan political activity, and how much is too much.” 

This discretion was on stark display in the interim standard the DU adopted to identify applicants 
for heightened scrutiny, which instructed agents to “be on the lookout” for applications that, for 
instance, suggest a concern with government spending, debt or taxes, or “education of the public 
via advocacy/lobbying to ‘make Ameriea a better place to live.’”'^ The presumed rationale 
behind this interim protoeol (it was implemented following concerns by management over the 
partisan keyword searehes) is that groups seeking smaller government or fiseal restraint are, in 
fact, partisan opponents of the president, even if the substance of their advoeaey is itself not 
expressly partisan. It bears noting that advocacy on the debt or taxes is political speech worthy 
of the most stringent protection of the First Amendment. ” 

The proper response here is to finally limit the IRS’s discretion, or to move the review of 
partisan activity to the ostensibly apolitical Federal Election Commission (“FEC”), which was 
created with structural checks to prevent politieization (a four-vote majority of a bipartisan six 
member panel is required for any action). At this time, we do not offer a view on which 
option — ^reforming the IRS review or moving the “primary purpose” inquiry to the FEC — is 
preferable. We do, however, urge Congress and the administration to collaborate on the 
formulation of clearer mles as to both the definition of partisan politieal activity and the quantum 
of such activity that requires the government to deny or revoke tax exempt status. 

Given that the investigation into the current controversy is ongoing, we do not opine on exactly 
what these rules should look like, but we offer general thoughts below. Our views on this issue 
echo concerns raised by other campaign finance and tax law experts (many of whom do not 
agree with the ACLU in other aspects of campaign finance regulation),” We would urge the 
solution to incorporate two overriding principles; 

• First, there should be a universal bright line test for the amount of partisan political 
activity that a 50 1 (c)(4), (5) or (6) organization may engage in without losing its tax 
exempt status. We do not offer an opinion on how much is too much, but we would note 
that many 501(c)(4) groups already segregate about 15 percent of their contributions into 
a separate “527(f)(3)” account to allow them to endorse or oppose candidates without any 


" See Comments of the Individual Members of the ABA Exempt Organizations Committee’s Task 
Force on Section 501(c)(4) and Politics (May 25, 2004), www.abanet.org/tax/DubDoIicv/2004/040525 
exo.ndf . 

See TIGTA Report, supra note at 35. 

” SeeR.A.V. v. City of St. Paul, 505 U.S. 377,422 (1992) (“OurFirst Amendment decisions have 
created a rough hierarchy in the constitutional protection of speech. Core political speech occupies the 
highest, most protected position . . . .”). 

” See, e.g. , Current Issues in Campaign Finance Law Enforcement: Hearing before the Senate 
Subcomm. on Crime and Terrorism of the Senate Comm, on the Judiciary, 1 1 3th Cong. (20 1 3) (statement 
of Gregory L. Colvin, Adler & Colvin, San Francisco). 
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risk to their tax exempt status. Similarly, the American Bar Association’s Exempt 
Organization’s 501(c)(4) and Politics Task Force has suggested a cut-off of 40 percent of 
total program service expenditures during the tax year. We emphasize; the precise 
percentage is less important than the precision of the percentage. 

• Second, and just as important, Congress and/or the administration must formulate a 
qualitative definition of partisan political activity that is clear, easy to understand and 
easy to apply. To the extent the definition ranges beyond express advocacy for or against 
a candidate or party (and it should not range too far, if at all), covered activity must be 
clearly and narrowly delineated. The lodestar should be to limit IRS discretion, assuming 
tax exempt review remains at the IRS, to the greatest extent possible. These limits would 
provide greater clarity to tax exempt organizations, and would temper self-censorship and 
the chill on political speech currently created by vague and ill-defined rules and 
regulations.'* 

3. The IRS Must Immediately Address the Invasive and Burdensome Inquiries at the 
Application Stage, and Must Vigorously Protect Taxpayer and Donor Privacy 

Perhaps the most troubling revelation in the TIGTA Report is that the DU both delayed 
processing of the singled out applications for an extended period of time,'^ and subjected the 
targeted applicants to extremely invasive and inappropriate requests for information. The 
TIGTA Report listed seven questions, posed to applicants by revenue agents, identified as 
unnecessary by the EO function; 

• Requests for donor names; 

• Requests for lists of issues important to the organization and the organization’s position 
on such issues; 

• Requests concerning public activities and audience reactions and discussions; 

• Queries on whether the officer or director has or will run for office; 

• Requests for information about the political affiliation of various stakeholders; 

• Requests for information regarding employment, other than for the applicant; 

• Requests for information about organizations other than the applicant. 


This definition would also provide added clarity for 501 (c)(3) charities, which may not engage in 
any partisan political activity. These groups often, however, engage in non-partisan election related 
activities such as voter education, issue advocacy and even get-out-the-vote drives. The lack of clarity in 
when these election-related activities cross the line into partisanship creates a chill on 501(c)(3) political 
speech. See Elizabeth I. Kingsley, Bright Lines, Safe Harbors?, 20 Tax’n of Exempts 38 (2008). 


16 


TIGTA Report, supra note 1 , at 1 1 -12. 
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Notably, the request for donor information is perhaps the most troubling of these requests. The 
protection of donor anonymity implicates core associational rights. The disclosure of donor 
identities on Form 990 is subject to strict confidentiality mles. The disclosure during the 
application process is not, and there has long been a concern that requests for donor names as 
part of the application process could infringe on protected associational rights. 

Many of these questions — especially those concerning political affiliation — directly implicate 
constitutionally protected associational rights. Furthermore, the IRS’s ability to even ask these 
questions is a direct result of the uncertainty surrounding the definition of partisan political 
activity. Clear, easy to apply rules would streamline the review process, and prevent 
inappropriate requests such as these. 

4. Conclusion 

It is entirely possible that the political targeting was an unintended consequence of the IRS trying 
to streamline its review process. Nonetheless, the fact that the targeting was able to occur at all 
is a civil liberties concern, and a very serious one. The best way for the administration or 
Congress to ensure this does not happen again is to remove subjectivity from the equation, and to 
provide DU agents with clear guidance on both what constitutes political activity and how much 
of such activity will warrant denial of tax exempt status. We stand ready to assist the committee, 
the Congress and the administration in their efforts to do just that. 

Please do not hesitate to contact Legislative CounseFPolicy Advisor Gabe Rottman at 202-675- 
2325 or grottman@,dcaclu.org if you have any questions or comments. 

Sincerely, 

Laura W. Muiphy 

Director, Washington Legislative Office 


Michael W, Macleod-Ball 

Chief of Staff and First Amendment Counsel 


See Letter from Senator Orrin Hatch et al. to the Honorable Douglas H. Shulman, Commissioner, 
IRS (June 1 8, 2012); see also Brown v. Socialist Workers Campaign Comm., 459 U.S. 87, 91 (1982) 
(“The Constitution protects against the compelled disclosure of political associations and beliefs.”); Nat’l 
Assoc, for Advancement of Colored People V. State of Alabama, 357 U.S. 462 (1958) (“Inviolability of 
privacy in group association may in many circumstances be indispensable to preservation of freedom of 
association, particularly where a group espouses dissident beliefs.”). 
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Gabriel Rottman 

Legislative Counsel/Policy Advisor 
cc: Members of the Committee 
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A Review of Criteria Used by the IRS to Identify 501(c)(4) Applications for Greater Scrutiny 

United States Senate Committee on Finance 
Tuesday, May 21, 2013 


Dear Chairman Baucusand Ranking Member Grassley, 

We commend the Senate Finance Committee for holding a hearing regarding the Internal Revenue 
Service's practice of discriminating against applications for tax-exempt status based solely on the 
perceived political leanings of the applicants. Please find attached a statement organized by The 
Constitution Project condemning these outrageous and appalling activities with signatories from across 
the political and ideological spectrum. On behalf of all the signatories, we ask that you incorporate the 
statement into the hearing record. 

The IRS using its power to target individuals and organizations solely because of their political beliefs is a 
direct assault on the Constitution of the United States. Vigorous oversight by the Congress will help 
determine the full extent of the misconduct, and ensure that this kind of blatantly unconstitutional 
activity is not repeated. 
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STATEMENT ON IRS ACTIVITIES 

It Is difficult to conceive of a more serious threat to the First Amendment of the Constitution of 
the United States than the federal government using its awesome power to target individuals and 
organizations solely because of their political beliefs. Based on recent news reports and 
admissions by Internal Revenue Service (IRS) personnel, however, we are gravely concerned that 
the IRS has done Just that. Indeed, we have been shocked to learn in recent days that the IRS 
wrongly considered applicants' political views when weighing applications for certain categories of 
tax exempt status. According to the recently released Inspection report by the Treasury 
Department's Inspector General for Tax Administration (TIGTA), beginning around March 2010, 
the IRS applied special scrutiny to applications from politically conservative groups with “Tea 
Party" or "Patriot" in their names. For example, these groups were asked to provide lists of 
donors or answer burdensome, intrusive, and inappropriate questions about their work. As 
described in the TIGTA report, the IRS, in an attempt to avoid what appeared to be a right wing 
witch hunt, broadened that special scrutiny to organizations teaching about the U.S. Constitution 
and Bill of Rights and those advocating expansion or limitation of governmental activities. This 
broader definition was by its terms outlandishly overbroad. 

We strongly condemn these alleged constitutional violations and urge Congress to conduct 
vigorous oversight to determine the full scope of the misconduct. We are encouraged that several 
congressional leaders from both political parties have already announced their intention to hold 
hearings to investigate the IRS's actions. Further, we welcome President Obama's condemnation 
of the alleged misconduct, as well as his statement yesterday that the administration will act 
promptly to adopt the TIGTA recommendations. We agree that the Attorney General's order of an 
investigation into such "outrageous and unacceptable" behavior is entirely appropriate under the 
circumstances, and we urge the president and his administration to cooperate fully with any and 
ail Investigations. The recently completed TIGTA audit should be considered only a first step to 
understanding how and why such condemnable political considerations seeped into the 
deliberative process. Ultimately, however, no internal review will be sufficient to erase doubts 
about the alleged misconduct, especially in light of the report that senior IRS officials were aware 
of the political targeting a full two years ago and remained silent, and. In some cases, denied it. to 
that end, we urge the Secretary of the Treasury and the IRS Oversight Board to conduct a 
complete and thorough review of all relevant IRS ofTices and senior IRS officials to find out when 
such actions began, who authorized or knew of such actions, and whether they were revealed to 
Congress and other officials when they made inquiries. 

There are many valid bases on which to evaluate applications for tax-exempt status, but despite 
the claims of IRS officials that they relied on good faith reasons for singling out certain 
organizations for more particularized scrutiny, the political views and beliefs of the applicants 
should play absolutely no role in the review process. We know that the vast majority of the IRS's 
more than 100,000 employees are dedicated public servants who are charged with the 
responsibility for administering our nation's complicated tax laws, and we hope that the 
president's recent statements and actions will help to restore confidence in this important agency. 
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So that failures like those that have been unearthed in the past few days are not repeated, we 
urge Congress and the Administration to work together to develop content neutral standards that 
can be fairly and effectively administered by the IRS. 

This is not a partisan or political issue, as the political diversity of the signers of this statement 
demonstrates. It is Imperative that the IRS, one of the most powerful of our government's 
agencies, with access to the most sensitive of information, respects the rights of all organizations, 
including those some might consider unimportant or politically or otherwise unpopular. The 
chilling effect on the First Amendment rights of public policy advocacy groups who fear 
government retaliation when applying for tax-exempt status cannot be overstated. 


Signatories os of May 21, 2013 
ACLU 

American Booksellers Foundation for Free Expression 

American Library Association 

Americans for Tax Reform 

Bill of Rights Defense Committee 

Bob Barr, Former U.S. Representative (R-GA) 

Center for Financial Privacy and Fluman Rights 
The Constitution Project 

David Keene, Former President, National Rifle Association, Former Chairman of the American 
Conservative Union, Board Member, The Constitution Project 

Defending Dissent Foundation 

Equal Justice Alliance 

iSolon.org 

John W. Whitehead, Founder, The Rutherford Institute 
Liberty Coalition 

National Freedom of Information Coalition 
National Whistleblower Center 
Public Record Media 


Republican Liberty Caucus 
Tea Party Express 
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